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Introduction

Background

Armed conflicts' inevitably lead to widespread human rights violations and the erosion of the rule
of law. In this context, the role of National Human Rights Institutions (NHRIs) is pivotal. With their
comprehensive human rights mandate and multifaceted functions, NHRIs are at the forefront of
advancing and safeguarding human rights. They can also significantly contribute to conflict
prevention, addressing violations during conflict, and assisting in conflict resolution and
peacebuilding.

Aiming to enhance the effectiveness of NHRIs in the European region to promote and protect
human rights in situations of pre-, during, and post-conflict, ENNHRI carried out a project on the
“Role of NHRIs in Situations of Conflict and Post-Conflict” in 2017 - 2020.2 The project focused on
NHRIs' role in conflict prevention, management, resolution, peace-building, and transitional
justice. The project addressed such topics as internally displaced persons (IDPs), deterioration of
social and economic rights, terrorism threats, violation and lack of protection of human rights in
disputed territories, and peacebuilding work. As a result of the project, the solidarity and
cooperation between European NHRIs, particularly those operating in post-conflict settings, were
enhanced. Furthermore, the engagement of NHRIs with national, regional, and international
actors, including civil society, was strengthened, and awareness of the topic was raised. Finally,
ENNHRI and its members bolstered their capacities and developed special tools to use in their
work.

Despite these achievements, and especially after the full-scale military aggression against Ukraine,
some NHRIs were informing ENNHRI that they have been facing a set of specific challenges
resulting from being amid active armed conflict. These include direct threats to the safety of
NHRIs' staff and facilities, the imposition of restrictive legal frameworks, and difficulties in
executing their specific roles and mandates. Moreover, during armed conflicts, NHRIs are
navigating the delicate balance of maintaining independence from governments in highly
politicized environments while upholding impartiality and ensuring access to affected territories
and individuals. Thus, NHRIs often face capacity constraints in conducting human rights

TThe general term "armed conflict” is used in international law (1949 Geneva Conventions) to cover all situations of
hostilities.
2 See ENNHRI's dedicated webpage. The project’s focus was not NHRI work during an international armed conflict but

the per- and post-conflict phases.


https://ennhri.org/our-work/topics/human-rights-in-post-conflict/
https://ennhri.org/our-work/topics/human-rights-in-post-conflict/
https://ennhri.org/our-work/topics/human-rights-in-post-conflict/
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monitoring, struggle with setting effective strategies and priorities, and must adeptly respond to
various risks that arise.

Objectives

Responding to the requests and needs of the network members, this paper aims to provide a
basis for further consultation and discussion among ENNHRI members on the content of this
scoping research and possible steps for future work on the topic, including an ENNHRI Guidance
on the topic. It presents the standards and practices of the NHRIs" work amid armed conflict and
explores their application and relevance in the context of armed conflicts. It also outlines
European NHRIs' practice, identifies gaps and challenges, and provides initial suggestions on work
methods, priorities, and possible strategic directions for NHRIs during armed conflict.

Methodology

This document is exploratory and based on open-source information about the experiences and
practices of NHRIs working during armed conflicts in Europe (and beyond). As a first step, a
consultant conducted desk research and initially drafted the paper based on needs and priorities
collected from ENNHRI members and information gathered from public sources. As a second
step, the members of the ENNHRI Secretariat conducted an internal review.

Acknowledging the constraints of the current paper, including limited available research and the
topic's sensitivity, this document is intended for a broader discussion that may lead to the
development of guidance for NHRIs during armed conflict or be the basis for other work on the
topic. The paper mainly addresses contexts of continuing or re-occurring hostilities and various
types of conflicts. The document provides an overview of the international law and standards
applicable to NHRIs in armed conflict, and it further focuses on principles and practices that can
be adapted and accommodated to a concrete situation of an NHRI.

Structure of the paper

Part 1 of the paper outlines standards applicable to NHRIs, particularly in armed conflict, based on
the international and regional frameworks, notably the UN Paris Principles and SCA General
Observations (GOs), the Council of Europe Committee of Ministers Recommendation on NHRIs,
and more armed conflict-related Declarations, and recommendations based on reports by UN
mechanisms, existing NHRI practice and academic articles. Part 2 sets out which international law
applies in times of armed conflict and can guide NHRIs' work. Part 3 outlines challenges to NHRIs'
activities and presents possible ways to overcome those limitations. Part 4 provides insights into



https://ganhri.org/paris-principles/
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
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setting priorities and making strategic decisions on current and long-term priorities to implement
NHRIs" mandates independently and professionally.

Definitions®

Armed conflict. 'An armed conflict is said to exist when there is an armed confrontation between
the armed forces of States (international armed conflict), or between governmental authorities
and organised armed groups or between such groups within a State (non-international armed
conflict). Other situations of violence, such as internal disturbances and tensions are not
considered to be armed conflicts.' (International Committee of the Red Cross — ICRC).

Ceasefire. A suspension of fighting decided by the conflict parties, usually as part of a political
process. It often encompasses the whole geographic region affected by the conflict and is
intended to be long-term. Usually, the goal is to facilitate communication between the parties,
with the ultimate goal of reaching a long-term political agreement.

Cessation of hostilities. Formal or informal suspension of active combat between parties
involved in an armed conflict. This can occur temporarily or permanently and typically follows a
negotiated agreement or declaration between the parties to the conflict.

Civilian. 'Any person who is not a combatant. When civilians take a direct part in fighting, they
lose their protection from attack. (When there is any doubt about a person's status, he or she
shall be considered to be a civilian)' — ICRC.

Combatant. In international humanitarian law, the term 'combatant’ in international armed
conflicts refers to members of the armed forces of a party to the conflict (except medical and
religious personnel) who are entitled to take a direct part in hostilities. Combatants are obliged to
distinguish themselves from civilians and to abide by international humanitarian law. If
combatants fall into the hands of their adversaries, they are considered to be 'prisoners of war' —
ICRC.

Non-combatant. 'A civilian, or a combatant who is hors de combat'. Hors de combat, a term
whose literal meaning is 'out of the fight', describes ‘combatants who have been captured or

3 Sources: ICRC Glossary, Exploring Humanitarian Law; Oxford Public International Law Database; UN OCHA: Glossary
of Terms: Pauses During Conflict; International Law Commission, United Nations Guiding Principles on Internal
Displacement, ENNHRI Guide for NHRIs in Conflict and Post-Conflict Situations.



https://www.icrc.org/data/files/ehl/ehl-english-glossary.pdf
https://opil.ouplaw.com/display/10.1093/law:epil/9780199231690/law-9780199231690-e429#:%7E:text=1%20International%20armed%20conflict%20involves,in%201949%20with%20Common%20Art.
https://www.unocha.org/sites/unocha/files/dms/Documents/AccessMechanisms.pdf
https://www.unocha.org/sites/unocha/files/dms/Documents/AccessMechanisms.pdf
https://peacepalacelibrary.nl/research-guide/international-organizations#:~:text=An%20international%20organization%20can%20be,its%20own%20international%20legal%20personality'.
https://www.unhcr.org/protection/idps/43ce1cff2/guiding-principles-internal-displacement.html
https://www.unhcr.org/protection/idps/43ce1cff2/guiding-principles-internal-displacement.html
https://ennhri.org/nhris-post-conflict/#navigate
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wounded or who are sick or shipwrecked, or who have laid down their arms or surrendered, and
thus are no longer in a position to fight' — ICRC.

De-confliction arrangements. The sharing of logistical data to arrange the timing and locations
of relief operations between parties involved in the conflict and humanitarian actors. These
agreements guarantee that military operations do not put beneficiaries in danger, obstruct the
delivery of relief supplies or the execution of humanitarian operations, or jeopardise the lives of
humanitarian actors.

International armed conflict. Said to exist 'when armed force is used by at least two States
against each other even if one of the States does not recognize that it is at war. A state of
occupation or a war of national liberation also constitutes an international armed conflict' — ICRC.

Internally displaced persons (IDPs). Persons who have been obliged to flee or leave their homes
or places of habitual residence in particular, among other reasons, due to conflict and generalised
violence, and who have not crossed an internationally recognised state border.

International humanitarian law. A body of international law comprised of treaties and
customary laws that aims to protect those who are not, or who are no longer, engaged in
hostilities. It seeks to restrict the methods and means that may be used in warfare and otherwise
lessen the suffering that results from armed conflict.

(International) human rights law. A body of laws established by custom and treaty with the aim
of shielding people's lives and human dignity from the capricious actions of governments.
Everybody is subject to human rights law at all times.

International Organization. Organization drawing membership from at least three states, having
activities in several states, established by a treaty or other instrument governed by international
law and possessing its own international legal personality.

Non-international armed conflict. Non-international armed conflict constitutes 'the use of
armed force between governmental authorities and organized armed groups or between such
groups within a State. Situations of non-international armed conflict are regulated by common
Article 3 and by Additional Protocol Il to the Geneva Conventions' — ICRC.

Non-government controlled territories, not recognised and other disputed territories.
Territories, that are internationally recognized as part of one of the UN Member State, but are
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under control of another state and/or non-state armed groups or actors who often exercise state-
like functions (de facto authorities).

Temporary cessation of hostilities. A suspension of fighting decided by all relevant parties,
agreed upon for a specific timeframe. It may be undertaken for a number of reasons, including
humanitarian ones. The agreement specifies the operational region as well as the timeframe
within which particular humanitarian tasks will be completed. As long as the suspension of
hostilities remains in force, and failing agreement to the contrary, there should be no change in
the positions of the opposing forces.
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1. Standards Applicable to NHRIs, including during Armed Conflict
Key Messages:

e International standards apply to NHRIs and should be respected at all times;

e Although the UN Paris Principles do not directly address situations of armed conflicts,
General Observations to the UN Paris Principles refer to the state of emergency and the
situation of conflict, emphasizing the importance of NHRIs" work in such circumstances;

e There is some general guidance for NHRIs in conflict on international, regional, and
national levels; however, in many instances, it lacks specific reference to armed conflicts;

In practice, it is challenging for NHRIs to fulfill their mandates and comply with international
standards amid armed conflict.

Independent NHRIs have become guardians of the rule of law, human rights, and democracy
worldwide, protecting and promoting these values and standards in times of peace and conflict.*
Many NHRIs in various parts of the world, including in Europe, have also exercised their duties in
the context of armed conflicts. Thus, addressing general and specific standards applicable to
NHRIs during armed conflicts is essential.

1.1. International standards on NHRIs applicable during armed conflicts

Adopted by the UN General Assembly in 1993, the UN Paris Principles constitute the minimum
global standards for NHRIs regarding their independence, roles, and functions. The UN Paris
Principles do not provide detailed guidance for the work of NHRIs in conflict situations, but they
set standards that should be applied in all circumstances and without exceptions by all NHRIs.
These cover the following standards for NHRIs" work:

e independence and autonomy from government, which is seen as an absolute priority;
o broad human rights mandate and functions, which include but are not limited to:
o monitoring and reporting on the human rights situation;
o advising government, parliament, and other competent bodies;
o complaints-handling (when mandated);

4 For example, NHRIs in Afghanistan, Bosnia and Herzegovina, El Salvador, Georgia, Nepal, Philippines, Uganda,
Ukraine, and many others. Some NHRIs, such as in Rwanda and Kosovo* (* This designation is without prejudice to
positions on status, and is in line with UNSC 1244 and the ICJ Opinion on the Kosovo Declaration of Independence)
were established in the context of conflict or following an active stage of conflict to prevent the occurrence of
conflicts and promote justice and peace (and sometimes even being part of the peace agreements or as a result of
peace process). Veronika Haasz, R2P and National Human Rights Institutions.



https://ganhri.org/paris-principles/
https://ganhri.org/paris-principles/
https://ganhri.org/paris-principles/
https://www.researchgate.net/publication/319021502_R2P_and_National_Human_Rights_Institutions/link/5be55edc4585150b2ba91049/download
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o human rights promotion, including human rights education and awareness-raising.

e work based on principles of impartiality, neutrality, objectivity, pluralism, transparency, and
accountability;

e interaction and cooperation both nationally and internationally, with a diverse set of actors,
such as other NHRIs, NGOs, civil society, and international and regional human rights
mechanisms;

e being allocated adequate resources that allow NHRIs to carry out their mandate.

The UN Paris Principles were further clarified through General Observations (GOs). The latter were
developed as an interpretive tool by the Sub-Committee on Accreditation (SCA) with the support
of the UN Human Rights Office (OHCHR) and adopted by the Global Alliance of NHRIs (GANHRI).
The GOs provide fundamental guidance on important interpretative issues related to
implementing the UN Paris Principles.

Thus, the GOs refer to the requirements of the UN Paris Principles for NHRIs in challenging
contexts, such as the situation of a coup d'état or a state of emergency, including conflict
situations. GO 2.5 states that an NHRI is expected to conduct itself with a heightened level of
vigilance and independence and in strict accordance with its mandate. Disruptions to peace and
security in no way nullify or diminish the relevant obligations of the NHRI. The GO 2.5 further sets
out that NHRIs assume greater practical importance under those circumstances, in particular by

performing the following:

e monitoring, documenting, issuing public statements, and releasing regular and detailed
reports through the media in a timely manner to address urgent human rights violations;

e investigating allegations of human rights violations promptly, thoroughly, and effectively;

e ensuring that individuals have accessible and effective remedies to address human rights
violations;

e taking steps to the maximum of its available resources to provide the greatest possible
protection for the human rights of each individual within its jurisdiction.

Further, GO 2.6 provides that the NHRI's mandate should extend to protecting the public from
the acts and omissions of public authorities, including officers and personnel of the military,
police, and special security forces. This is particularly relevant in situations of armed conflict when
martial law or a state of emergency is enacted on the whole or parts of the state territory, and
human rights can be severely limited.


https://ganhri.org/paris-principles/
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
https://ganhri.org/paris-principles/
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
https://ganhri.org/paris-principles/
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
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In addition to the UN Paris Principles and GOs, NHRIs are guided by documents developed at the
UN level by various mechanisms that recognize NHRIs' role in addressing specific human rights
during armed conflict. In many instances, the focus is on the most vulnerable groups of the
population, who are most affected by the armed conflict.

Women and girls are one of the groups that are the most frequently disproportionately impacted
by the effects of war. While the entire civilian population suffers during armed conflict, women
and girls face specific risks and challenges due to their gender. Some of the ways they are
particularly affected include sexual and gender-based violence, deprivation of access to
healthcare, loss of livelihoods and economic marginalization, displacement, and lack of
representation and participation in conflict resolution on all levels.”

Human rights defenders often become the primary target of adversary parties in armed conflict as
those individuals and groups play vital roles in the grassroots activism and support of
communities in their countries. Thus, the Special Rapporteur (SR) on the situation of human
rights defenders (HRDs) made recommendations (to states) to strengthen NHRIs in conformity
with the UN Paris Principles, securing their ability to deploy in conflict-affected areas in order to
reach out, support and protect human rights defenders. The possible set of actions for NHRIs
aimed at supporting human rights defenders in armed conflicts might include setting up early
warning mechanisms® and focal points for protecting human rights defenders and developing
accessible, affordable, and holistic protection programs, including physical and digital security and
psychosocial support.’

Internally displaced people (IDPs) are another group of people that can be the subject of massive
human rights violations in an armed conflict. The SR on the rights of IDPs in its 2019 report
“Internal Displacement and the Role of National Human Rights Institutions” recognized a critical

and often leading role of NHRIs in achieving durable solutions and otherwise promoting and
protecting the human rights of IDPs and other displacement-affected communities. NHRIs can act
effectively by raising the alarm for possible displacement and monitoring the rights of IDPs

> United Nations. (2002). Women, war and peace: The independent experts' assessment on the impact of armed conflict
on women and women's role in peace-building. United Nations Development Fund for Women (UNIFEM).

¢ See publication that systematises 15 years of functioning of the early warning system in Colombian NHRI. See also
Thomas Pegram, ‘National human rights institutions and their potential role in prevention and response to mass
atrocities in Latin America.’

7 Special Rapporteur on the Situation of Human Rights Defenders. (2020). Report on human rights defenders operating
in conflict and post-conflict situations (A/HRC/43/51). United Nations Human Rights Council.
https://undocs.org/A/HRC/43/51.



https://ganhri.org/paris-principles/
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
https://ganhri.org/paris-principles/
https://www.ohchr.org/en/documents/thematic-reports/ahrc4140-internal-displacement-and-role-national-human-rights
https://www.unwomen.org/en/digital-library/publications/2002/1/women-war-peace-the-independent-experts-assessment-on-the-impact-of-armed-conflict-on-women-and-women-s-role-in-peace-building
https://www.unwomen.org/en/digital-library/publications/2002/1/women-war-peace-the-independent-experts-assessment-on-the-impact-of-armed-conflict-on-women-and-women-s-role-in-peace-building
https://publicaciones.defensoria.gov.co/desarrollo1/ABCD/bases/marc/documentos/textos/Sistematizacion_15_anos_SAT.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2465602
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2465602
https://undocs.org/A/HRC/43/51
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throughout their displacement.®2 However, as the SR on the rights of IDPs stressed, NHRIs should
not be a substitute for State actors in protecting human rights nor fulfil essential functions of
government responsibility. They should constantly and publicly remind the government of its
primary responsibility for protecting all human rights.

The supporting role of NHRIs was also stressed by the UN Secretary-General in a 2004 report.
According to the report, NHRIs should assist the state in restoring the rule of law, encouraging
peaceful dispute resolution, and providing protection for vulnerable groups where the justice
system is not yet fully functioning.? At the same time, the role of NHRIs has also been widely
acknowledged in the context of the responsibility to protect (R2P)." The UN Secretary-General
stressed the role of NHRIs concerning R2P in the 2009 report on the implementation of the R2P
and pointed out the need for capacity building of NHRIs to be able to analyse emerging issues.™

Additionally, some NHRIs' functions traditionally attributed to pre- or post-conflict stages may
also be relevant during the active conflict stage. This is linked to the nature of armed conflicts,
which may have fluctuating intensities in different parts of the country, varying root causes, and
diverse impacts on distinct groups of individuals. Thus, already during armed conflict NHRIs may
assume an important role in setting up and engaging with the processes of transitional justice'
and peacebuilding,” These mechanisms can be implemented while an armed conflict is still

8 Special Rapporteur on the Human Rights of Internally Displaced Persons. (2022). Internal displacement and the role
of national human rights institutions: Report of the Special Rapporteur on the rights of internally displaced persons
(A/HRC/50/38). United Nations Human Rights Council. Available at: https://undocs.org/A/HRC/50/38.

? United Nations Secretary-General. (2004). The rule of law and transitional justice in conflict and post-conflict societies:
Report of the Secretary-General (5/2004/616, para. 31). United Nations Security Council. Available at:
https://undocs.org/S/2004/616

10°R2P has been outlined in a 2005 World Summit Outcome GA Res A/60/L.1*. It is a responsibility of each individual
State to protect its populations from genocide, war crimes, ethnic cleansing and crimes against humanity, and also
includes the prevention, escalation and recurrence of such crimes.

T United Nations Secretary-General. (2009). Implementing the responsibility to protect: Report of the Secretary-General
(A/63/677, paras. 22 & 45). United Nations General Assembly. Available at: https://undocs.org/A/63/677

12 See Veronika Haéasz in article “R2P_and National Human Rights Institutions” and OHCHR Guidance Note on
Transitional Justice, September 27 2008 (the Note provides many example of possible action, and concrete NHRI's
experiences). See also Rule-of-Law Tools for Post-Conflict States, Mapping the justice sector, The Office of the UN
High Commissioner for Human Rights, 2006, and UN Secretary-General, Guidance Note, United Nations Approach to
Transitional Justice, Guiding principle 3; National Human Rights Institutions in Post-Conflict Settings: An Evolving
Research, by Sean Molloy, in Journal of Human Rights Practice, 12, 2020.

13 See ENNHRI Guide on NHRIs in post-conflict.



http://archive.ipu.org/splz-e/unga07/law.pdf
https://undocs.org/A/HRC/50/38
https://undocs.org/S/2004/616
https://www.researchgate.net/publication/319021502_R2P_and_National_Human_Rights_Institutions/link/5be55edc4585150b2ba91049/download
https://reliefweb.int/report/world/rule-law-tools-post-conflict-states-mapping-justice-sector?gclid=EAIaIQobChMI_vPo_suS_wIVtppmAh0pcA22EAAYASAAEgLYRfD_BwE
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/TJ_Guidance_Note_March_2010FINAL.pdf
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/TJ_Guidance_Note_March_2010FINAL.pdf
https://peacerep.org/wp-content/uploads/2021/03/huaa050.pdf
https://peacerep.org/wp-content/uploads/2021/03/huaa050.pdf
https://ennhri.org/nhris-post-conflict/peacebuilding/
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ongoing, though this is challenging and requires careful consideration. The work of NHRIs in
these areas, specifically on transitional justice, can continue after the armed conflict ends.

For instance, the UN Study on the right to the truth recognized NHRIs' role in ensuring the

enjoyment of the right to the truth for victims, their relatives and the society. It stressed that
NHRIs could contribute to exposing the truth through fact-finding investigations and public
reports both on individual cases and, more generally, human rights violation practices as well as
feeding into national or international prosecution initiatives." NHRIs can support and assist
victims in acquiring equal and effective access to justice; adequate, effective, and prompt
reparation for harm suffered; and access to relevant information concerning violations and
reparation mechanisms; and relocation and resettlement when needed to assist victims and
witnesses. Additionally, it is important that NHRIs take active part in ensuring that respect of
human rights remains at the heart of negotiations and peace agreements to bring to an end the
armed conflict.

Finally, the role and responsibilities of NHRIs during armed conflicts were formally recognized in
various international declarations developed by NHRIs globally in the context of GANHRI
meetings. The most relevant are:

e Nairobi Declaration (2008), which commits NHRIs" support to ensure that victims of human
rights violations receive compensation;

e Amman Declaration and Programme of Action (2012), which stresses the need for NHRIs to
recognize the particular impacts of conflict on the human rights of women and girls,
including gender-based violence;

e Mérida Declaration (2015), which commits NHRIs to effectively promote the

implementation of the UN Sustainable Development Goal 16 on peaceful and inclusive

societies, which is considered a prerequisite for the realization of the entire UN 2030
Agenda for Sustainable Development.

1.2. Regional standards applicable to NHRIs during armed conflicts

Similar to the international level, regionally, the role and functions of NHRIs in armed conflict are
addressed both directly and indirectly. For instance, the Council of Europe (CoE)
Recommendation on NHRIs (CM 2021/1) provides for a detailed list of corresponding obligations

' Special Representative of the Secretary-General on Human Rights Defenders. (2006). Report submitted to the
Commission on Human Rights (E/CN.4/2006/91, para. 51). United Nations Economic and Social Council. Available at:
https://undocs.org/E/CN.4/2006/91


https://digitallibrary.un.org/record/567521
https://ganhri.org/wp-content/uploads/2020/09/NairobiDeclarationEn.pdf
https://ganhri.org/wp-content/uploads/2020/01/Amman-PoA-FINAL-EN.pdf
https://ganhri.org/wp-content/uploads/2020/01/Merida-Declaration-FINAL.pdf
https://sdgs.un.org/goals/goal16
https://rm.coe.int/0900001680a1f4da
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of a member state to establish, maintain, and strengthen an independent NHRI in accordance
with the UN Paris Principles. State authorities are strongly encouraged to cooperate with NHRIs
and support them, to secure and expand a safe and enabling environment, and otherwise
implement in law and practice all the underlying principles and standards relating to the
functioning of the NHRIs.

Further, situations of crisis in general were addressed by the Drafting Group on Human Rights in
Situations of Crisis (CDDH- SCR) of the CoE. The Group prepared a Report on member states’
practices in relation to derogations from the European Convention of Human Rights in situation
of crisis, a Toolkit for human rights assessments of the measures taken by the State in situation of
crisis, and the Draft Recommendation of the Committee of Ministers on the effective protection of

human rights in situations of crisis and its draft Explanatory Note. The documents did not address
the issue of armed conflicts directly. However, they reiterated the vital importance of NHRIs to
continue to carry out their mandate in situations of crisis. In particular, NHRIs were recognized as
institutions that should be monitoring the ongoing situation, providing human rights impact
assessments and conducting studies on the medium- and long-term impact of the crisis on
human rights and the rule of law; and disseminating information, providing guidance,
recommendations and advice to governments on human rights challenges.

These provisions echo the NHRI Best practice guide developed by the Commonwealth Secretariat

in 2001, which stressed that the functions of NHRIs become even more necessary when
performed in situations of wars and civil strife, and encouraged NHRIs to assist vulnerable
groups, and address the needs of IDPs and refugees, in cooperation with other actors.

The Kyiv Declaration made by European NHRIs in Kyiv in 2015 remains a key set of

recommendations to NHRIs in times of conflict, recognizing that, especially in armed conflicts,
NHRIs play a major role in addressing human rights violations. The Kyiv Declaration underlines
the need for NHRIs to aim at ensuring the respect and protection of human rights in conflict

contexts, guided by the principles of humanity, impartiality, independence and objectivity.

The Kyiv Declaration provides a comprehensive list of required actions for NHRIs during armed
conflict. Recognizing the standards provided for in the UN Paris Principles and GQOs, the
Declaration includes a number of elements relevant to armed conflicts. Firstly, NHRIs are expected
to monitor, document, and report on compliance with international human rights and
humanitarian law standards in the context of conflict. They should remain objective and impartial

in assessing human rights situations and particular violations of international law committed by
acts of omission or action by any party of the conflict. Secondly, the NHRIs should communicate


https://ganhri.org/paris-principles/
https://rm.coe.int/meeting-report-of-the-6th-cddh-scr-meeting/1680ae5ed5
https://rm.coe.int/steering-committee-for-human-rights-cddh-draft-toolkit-for-human-right/1680ad8e26
https://rm.coe.int/draft-recommendation-of-the-committee-of-ministers-on-the-effective-pr/1680ae67a2
https://rm.coe.int/draft-recommendation-of-the-committee-of-ministers-on-the-effective-pr/1680ae67a2
https://rm.coe.int/draft-recommendation-of-the-committee-of-ministers-on-the-effective-pr/1680ae67a2
https://www.thecommonwealth-ilibrary.org/index.php/comsec/catalog/book/764
http://ennhri.org/wp-content/uploads/2019/10/the_kyiv_declaration.pdf
http://ennhri.org/wp-content/uploads/2019/10/the_kyiv_declaration.pdf
http://ennhri.org/wp-content/uploads/2019/10/the_kyiv_declaration.pdf
https://ganhri.org/paris-principles/
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
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systemically with state and non-state actors, sometimes of the opposite parties of the conflict, as
well as representatives of regional and international organizations and entities. The objectives of
the communication are providing recommendations and information on measures required to
ensure the protection and promotion of human rights; promoting dialogue to ensure a human
rights approach to all actions and provide particular attention to vulnerable and marginalized
groups.

Thirdly, NHRIs are expected to promote a human rights-based approach including but not limited
to holding information campaigns, undertaking human rights education, training and awareness
raising, including for armed forces and law enforcement agencies. This responsibility may also
include taking measures to overcome the consequences of conflict in society, addressing past
human rights violations that occurred in the context of conflict(s), contributing to the fight against
impunity, promoting transitional justice processes, facilitating access to justice for those affected
by the conflict, including through effective investigations and reparations, to build peace,
reconciliation and strengthen social cohesion.

The Kyiv Declaration also recognizes the difficulties NHRIs face in conflict settings. It, therefore,
stresses the importance of support for NHRIs working in conflict contexts, including protection
from reprisals, freedom from interference and functional immunity to perform their functions in
conflict areas, and provision of adequate resources. It also mentions that national legislation
should provide adequate guarantees and support for their work during conflict.

There are also a number of other documents jointly adopted by NHRIs and their networks that
refer to various aspects of NHRIs work related to armed conflict, for instance:

e Cairo Declaration (2011) on NHRIs in conflict and post-conflict situations in North Africa
underlines the commitment to uphold the independence of an NHRI, and the importance
to be strategic during times of conflict, identify and regularly review their priorities,
documenting and fact-finding on human rights abuses, making their findings public, and
to devote due attention to various groups of victims and their right to reparation, making
full use of NHRIs' existing mandate;

e ENNHRI Guidance on NHRIs work in (post-)conflict situations (2020), which is aimed to
support, strengthen and connect European NHRIs operating in (post-) conflict situations,
and strengthen their interventions and learning from the example practices of their peers;

e Kampala Declaration (2021), the African NHRIs committed to paying greater attention to
issues related to peace and conflict resolution, empowering the media on proper reporting



http://ennhri.org/wp-content/uploads/2019/10/the_kyiv_declaration.pdf
http://www.bris.ac.uk/media-library/sites/law/migrated/documents/cairodeclaration.pdf
https://ennhri.org/nhris-post-conflict/introduction-methodology-and-scope/
https://nanhri.org/wp-content/uploads/2021/08/kampala-declaration.pdf
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on issues concerning human rights and conflicts, and playing a greater role in peace
education, and the greater ideal of peaceful co-existence.”

1.3. National standards applicable to NHRIs during armed conflicts (specific examples)

Some NHRIs have their role in armed conflict directly included in their mandates. One example is
the German NHRI, where Section 2.2 of its founding law states that one of its functions/tasks is:
“(f) analyzing the continuing human rights-related effects of totalitarian dictatorships as well as of
situations of armed conflict and post-conflict situations, complementing the work of institutions
active in this field”." Another example is the French NHRI, which is recognized as a National
International Humanitarian Law Committee by the International Committee of the Red Cross.
Thus, the French NHRI is expressively mandated to address grave breaches of international law
during armed conflicts, to document and to report on those. Further, the Danish Institute for
Human Rights (DIHR) has a broad mandate (monitoring, research, reporting, information,
dissemination), which it exercises in Denmark. DIHR is also mandated to contribute to the
implementation of human rights abroad. This is interpreted as being the basis for 1) engaging
with NHRIs and other human rights actors to strengthen their capacity to advance human rights
in their own domestic context and 2) supporting the human rights agenda and efforts at a global
level. In this respect, the DIHR may support NHRIs operating in armed conflicts.

Thus, on national, regional, and international levels, NHRIs are encouraged and, in some cases,
directly tasked with performing their functions in relation to human rights violations amid armed

conflicts in accordance with standards underpinned by the UN Paris Principles.

15 African National Human Rights Institutions. (2002). Kampala Declaration: Adopted at the 4th Meeting of African
National Human Rights Institutions, 14-16 August 2002, Kampala, Uganda. Available at:
https://www.ohchr.org/en/documents/conference-outcomes/kampala-declaration-4th-conference-african-national-
institutions

16 Report and Recommendations of the Virtual Session of the Sub-Committee on Accreditation (SCA) 14-25 March
2022, p. 35. More NHRIs certainly have direct reference to work during the armed conflict in their mandates, e.g.
those that have been established in the context of the conflict (see footnote 4).



https://ganhri.org/paris-principles/
https://ganhri.org/wp-content/uploads/2022/04/SCA-Report-March-2022_EN.pdf
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2. Applicable legal framework for NHRIs to address human rights violations at
times of armed conflicts

Key Messages:

e The situation of armed conflict is a special subject area for international law, when different
legal norms apply and in certain instances, these legal provisions might appear to be
complementary or contradictory;

e During armed conflicts, special legal norms (international humanitarian law - IHL) prevail
over general legal norms (international human rights law - IHRL);

e Reservations and derogations from human rights commitments during conflict are
nuanced, however, there are certain rights, derogation from which is not possible under
any circumstances (peremptory norms of international law (jus cogens));

o NHRI staff are expected to be well-versed in the legal frameworks as well as case law
applicable to specific situations (both IHL and IHRL) and apply relevant monitoring
methodology, documenting and reporting systems.

2.1. Overview of key principles of international law relevant for NHRIs addressing human
right issues in armed conflicts

A situation of armed conflict implies that both ‘general’ and ‘particular’ provisions of international
law apply. While International Human Rights Law (IHRL) generally applies to all situations
including armed conflict, more specific rules applicable during armed conflict are included in
international humanitarian law (IHL), " international criminal law (ICL)"® and international refugee
law.” IHRL provides broad guarantees of human rights, while IHL, ICL, IRL are more specifically
tailored to the realities of armed conflict, focusing on issues of vital importance for the protection
of victims of armed conflicts. Thus, IHL, ICL, and IRL are often referred to as lex specialis since they
have more detailed rules for situations of armed conflicts, which might be only implicitly referred
to or even omitted in the IHRL.

17 See here a more detailed compilation of international norms, particularly IHL and IHRL.

8CL regulates criminal responsibility for crimes of aggression, the crime of genocide, crimes against humanity, and
war crimes. Its standards, linked to IHRL and IHL norms, are contained in the Rome Statute of the International
Criminal Court. Its norms are customary in nature, creating an obligation to enforce those both on international and
national levels. The latter is provided for under the principle of ‘universal jurisdiction’ on a national level(see more
information at also A/HRC/48/60, para. 72 and German court decision as of 2021.

¥ UNHCR & Inter-Parliamentary Union. (2017). A guide to international refugee protection and building state asylum
systems: Handbook for Parliamentarians No. 27. Available at: https://www.unhcr.org/media/refugee-protection-guide-
international-refugee-law-handbook-parliamentarians.



https://www.ohchr.org/sites/default/files/Documents/Publications/Chapter05-MHRM.pdf
https://www.icrc.org/en/download/file/1070/general-principles-of-criminal-law-icrc-eng.pdf
https://www.dw.com/en/german-court-hands-down-historic-syrian-torture-verdict/a-56670243
https://www.unhcr.org/media/refugee-protection-guide-international-refugee-law-handbook-parliamentarians
https://www.unhcr.org/media/refugee-protection-guide-international-refugee-law-handbook-parliamentarians
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When a point is covered by both IHRL and IHL, most of the provisions of the two branches are
complementary, as the aim and the conduct or result required by both are identical on most
issues. In some instances, however, such as the use of force, admissible grounds, and relevant
procedures for internment, the applicable rules of IHL and IHRL lead to different results. Then, the
question arises as to which provision prevails. The common rule is that the lex specialis principle is
often used to resolve this. Another good practice recommended by the International Committee
of the Red Cross is to use a case-by-case approach, applying the most detailed and situation-
specific rule, whether from IHL or IHRL.?°

Both general and specialized branches of law are comprised of treaty and customary law.
Moreover, they are often complemented by a special set of secondary rules or soft law. In a wide
sense, secondary rules are developed as clarifying tools in response to the creation and change of
primary rules or as means of dispute settlement. Soft law is not legally binding and can be
represented by agreements, decisions, and declarations, or rules, guidance, and regulations that
are issued and supported on international and regional levels. While reports with
recommendations or guidance from international expert bodies (such as the UN Human Rights
Committee) do not constitute a source of binding international law per se, judgments of
international and regional courts (such as the International Court of Justice or the European Court
of Human Rights) are legally binding on the states party to the case.

Both general and specialized treaty law permit states to make reservations upon signing,
ratification, formal confirmation, or accession to a treaty or convention. The reservation must be
formally confirmed in writing. However, reservations incompatible with the object and purpose of
the treaty, convention, protocol, or any other form of treaty law are not permitted.

In general law, namely IHRL, major treaties contain derogation clauses, which allow a state to
suspend or restrict the exercise of certain treaty rights in times of public emergency threatening
the life of a nation, such as during armed conflict and under special conditions.?' For instance,
Article 4 of ICCPR or Article 15 of ECHR provide that the derogation needs to be strictly required
by the exigencies of the situation. In the limited cases where derogations are permissible, these
must be prescribed by law and meet both substantive and procedural conditions. Especially in
times of emergency, overall respect for the principles of necessity, proportionality, and legality

20 International Committee of the Red Cross. (n.d.). IHL and human rights. In How does law protect in war? — Online
casebook. Available at: https://casebook.icrc.org/law/ihl-and-human-rights.

21 See for example, Ukraine’s communication to the UN on the ICCPR derogations and their scope, after the
imposition of the martial law in February 2022.



https://casebook.icrc.org/law/ihl-and-human-rights
https://treaties.un.org/doc/Publication/CN/2022/CN.65.2022-Eng.pdf
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should be maintained.??> On the contrary, IHL and other specialized branches of law do not allow
any derogations.

Additionally, the situation of armed conflict is often addressed in customary international law.
International customary law is a general practice accepted as law and is generally determined by
two factors: the general practice of states and what states have accepted as law.?* States can
deviate from customary international law by enacting treaties and conflicting laws, but not in
cases when customary international law rises to the level of a peremptory norm, also called jus
cogens. Jus cogens is a fundamental principle of international law that is accepted by the
international community of states as a non-derogable norm. Prohibition of aggression,
prohibition of genocide, prohibition of crimes against humanity, prohibition of racial
discrimination and apartheid, prohibition of slavery, and prohibition of torture are a few examples
from the non-exhaustive list of norms provided by the International Law Commission.?*

At the same time, it is essential to classify an armed conflict as either international (IAC) or non-
international (NIAC), as this critical distinction determines which provisions of international
humanitarian law (IHL) apply. IACs are governed by the full scope of the Geneva Conventions and
Additional Protocol I, while NIACs are subject to more limited legal frameworks, primarily
Common Atrticle 3 regarding conflicts not of an international character and Additional Protocol Il.
This classification affects protections for civilians, the status of combatants, and accountability

mechanisms. ENNHRI consultations highlighted that conflicts can evolve or overlap between
these categories, directly shaping the legal obligations of states and the working environment for
NHRIs. Ukraine is a key example where shifts in conflict classification have influenced the
application of international standards. Similarly, the Northern Ireland context illustrates how
classification impacts legal treatment and the engagement of international actors. For NHRIs,
understanding this legal framework is crucial for effective human rights monitoring and strategic
positioning, maintaining their independence and credibility during conflict.

22 UN Human Rights Committee. (2001). General Comment No. 29: Article 4: Derogations during a state of emergency
(CCPR/C/21/Rev.1/Add.11, para. 2). Available at: https://undocs.org/CCPR/C/21/Rev.1/Add.11.

23 International Court of Justice. (1945). Statute of the International Court of Justice. Available at: https://www.icj-
cij.org/en/statute

24 International Law Commission. (2022). Peremptory norms of general international law (jus cogens): Texts of the draft
conclusions and annex adopted by the Drafting Committee on second reading (A/CN.4/L.967). United Nations.
Available at: https://undocs.org/A/CN.4/L.967.



https://ihl-databases.icrc.org/en%2Fihl-treaties%2Fgciii-1949/article-3?activeTab=
https://undocs.org/CCPR/C/21/Rev.1/Add.11
https://www.icj-cij.org/en/statute
https://www.icj-cij.org/en/statute
https://undocs.org/A/CN.4/L.967
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2.2. International human rights law vs. International humanitarian law

IHRL and IHL are often complementary as they provide comparable protection; for example, both
aim to protect human life, prohibit torture, inhumane and degrading treatment, and
discrimination. Therefore, many IHRL binding instruments directly reference armed conflicts, e.g.,
in Article 38.1 of the Convention on the Rights of the Child, the Optional Protocol on the
Involvement of Children in Armed Conflict, or Article 11 of the Convention on the Rights of
Persons with Disabilities. Moreover, various international mechanisms, such as the UN Human
Rights Committee, the UN Human Rights Council, the International Court of Justice (ICJ),%> and
the UN Committee on the Elimination of Discrimination against Women (CEDAW)?® stress that in
many instances IHL and IHRL are mutually reinforcing and should be applied to protect human
rights even in scenarios of occupation and extraterritorial jurisdiction of the states or involvement
of lawful or unlawful actors into military and administrative actions.

At the same time, IHRL and IHL differ in a number of aspects, namely in the temporal,
geographical, personal, and substantive scopes of application as well as in parties bound by them.
Firstly, IHRL applies in peacetime and in armed conflict, whereas IHL% applies only during armed
conflict. The beginning and the end of the armed conflict may be difficult to determine as, in
many instances, it depends on the type of conflict: international or non-international. International
armed conflict starts when one state uses armed force against another state or states, irrespective
of how the states describe the conflict. Total or partial military occupation of the territory of one
state by another one, even if there is no armed resistance, is also qualified as the start of an
international armed conflict. It ends once active hostilities and/or territorial occupation have
ceased.?®

In a non-international armed conflict, at least one of the two opposing parties is a non-state
armed group with organized armed forces exercising significant control over territory and

2 UN Human Rights Committee. (2004). General Comment No. 31: The nature of the general legal obligation imposed
on States Parties to the Covenant (CCPR/C/21/Rev.1/Add.13, para. 11). Available at:
https://undocs.org/CCPR/C/21/Rev.1/Add.13.

% Committee on the Elimination of Discrimination against Women (CEDAW). (2013). General Recommendation No. 30
on women in conflict prevention, conflict and post-conflict situations (CEDAW/C/GC/30, paras. 9-10). Available at:
https://undocs.org/CEDAW/C/GC/30.

27 |HL standards are contained in treaties, such as the Geneva Conventions of 1949 and the two Additional Protocols
to it, the Hague Conventions and other treaties, and norms of customary IHL (database of customary [HL).

28 Geneva Conventions. (1949). Common Article 2. Available at: https://ihl-databases.icrc.org/en/ihl-treaties/gc-1949-

common-article-2.



https://undocs.org/CCPR/C/21/Rev.1/Add.13
https://undocs.org/CEDAW/C/GC/30
https://www.icrc.org/en/document/geneva-conventions-1949-additional-protocols#:~:text=The%20Additional%20Protocols%20to%20the%20Geneva%20Conventions&text=In%20response%2C%20two%20Protocols%20Additional,the%20way%20wars%20are%20fought.
https://www.icrc.org/en/document/geneva-conventions-1949-additional-protocols#:~:text=The%20Additional%20Protocols%20to%20the%20Geneva%20Conventions&text=In%20response%2C%20two%20Protocols%20Additional,the%20way%20wars%20are%20fought.
https://ihl-databases.icrc.org/en/customary-ihl/v1
https://ihl-databases.icrc.org/en/ihl-treaties/gc-1949-common-article-2
https://ihl-databases.icrc.org/en/ihl-treaties/gc-1949-common-article-2
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population and with the hostilities reaching a certain level of intensity.?® The start and end of the
non-international conflict might be blurred or confused with internal public disturbances or a
state of emergency. There is no single international body that defines the type and temporal
scope of armed conflicts; hence, reports, resolutions, and decisions regarding the designation of
an armed conflict by international bodies, particularly by the UN, but also the CoE and OSCE, are
the main guiding tools in this exercise.

Secondly, IHL applies extraterritorially, meaning that it is employed to anyone within the power or
effective control of a state, even if the conflict reaches beyond the territory of a single state. This
is very relevant for identifying applicable obligations of a state with control over a territory (e.g.,
occupation) or a person (e.g., detention). At the same time, IHRL applies extraterritorially only in
exceptional cases, and is usually based on a decision by regional or international courts.>® Human
rights bodies, such as the UN Human Rights Committee, Committee Against Torture, the
European Court of Human Rights, as well as the Inter-American Court of Human Rights, and the
African Commission on Human Rights and Peoples Rights, generally admit the extraterritorial
application of human rights law in the above-mentioned cases. However, the human rights norms
governing the use of force are unsettled.?'

Thirdly, IHL aims to protect persons who are not or are no longer taking direct part in hostilities. It
protects civilians and combatants outside of combat, such as the wounded, the sick and the
shipwrecked or prisoners of war. IHRL, developed primarily for peacetime, applies to all persons
within the jurisdiction of a State. Unlike IHL, it does not distinguish between combatants and
civilians or provide for categories of 'protected persons'.

Fourthly, IHL binds all parties to an armed conflict and thus establishes an equality of rights and
obligations between the state and the non-state side for the benefit of everyone who may be
affected by their conduct (an essentially 'horizontal' relationship). IHRL explicitly governs the
relationship between a state and persons who are on its territory and/or subject to its jurisdiction
(an essentially 'vertical' relationship), laying out the obligations of States vis a vis individuals across

2 Geneva Conventions. (1949). Common Article 3. Available at: https://ihl-databases.icrc.org/en/ihl-treaties/gc-1949-
common-article-3.

30 See the European Court of Human Rights (ECtHR) factsheet for decisions and interim measures regarding human
rights in armed conflict contexts in Europe and international military operations in various countries. The Court rules
on violations after it establishes the “jurisdiction” within the meaning of Article 1 of the ECHR on the basis of effective
control over the territory in question.

3T International Committee of the Red Cross. (2015, January 22). What is the difference between IHL and human rights
law? https://www.icrc.org/en/document/what-difference-between-ihl-and-human-rights-law..
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a wide spectrum of conduct. Thus, IHRL binds only states, as evidenced by the fact that human
rights treaties and other sources of human rights law do not create legal obligations for non-state
armed groups unless those have de facto state functions.*

At the same time, when a more precise norm exists in IHL rather than a general standard in IHRL
or a conflict of norms between the two, then the more precise rule of IHL is applied.?* The former
can be illustrated by the detailed rules of IHL related to prisoners of war (POW). POWs can be
deprived of their liberty until the end of hostilities and cannot challenge the deprivation of liberty
(which is otherwise a standard under IHRL). Even though POWSs are granted an extensive number
of rights in line with IHRL, they have special conditions of captivity and limitations under IHL.
Another example is combatants, who are obliged to respect the more precise regulations with
regard to their conduct during armed conflicts, which is governed by IHL.

Finally, despite IHL and IHRL sharing common substantive rules, they contain very different
provisions. This is especially the case for detention (as illustrated in relation to POWs above) and
the use of force. The varied provisions in relation to the use of force is worth examining in more
detail.

IHL is fundamentally concerned with the balance between military necessity and humanitarian
considerations. The presence of civilian casualties does not necessarily mean a violation of IHL
(and a war crime). A certain level of collateral damage is acceptable under IHL if the civilian
casualties are proportionate to the importance of the military object attacked and other key
principles are duly respected, i.e., distinction and precaution.®* In IHRL, the use of deadly force is

32 Examples of the South Sudan, Syria, Ukraine, the Central African Republic, Yemen; ICRC Report; Tilman
Rodenhduser, Organizing Rebellion: Non-State Armed Groups under International Humanitarian Law, Human Rights
Law, and International Criminal Law; Daragh Murray, Human Rights Obligations of Non-State Armed Groups.

33 See the Office of the United Nations High Commissioner for Human Rights. (2011). International legal protection of
human rights in armed conflict (p. 54). United Nations.
https://www.ohchr.org/sites/default/files/Documents/Publications/HR in armed conflict.pdf.

34 To establish whether a particular attack is lawful under the IHL, several rules and norms have to be considered,
namely, whether the principles of distinction, precaution, and proportionality have been violated (see Additional
Protocol | to Geneva Conventions). According to Article 8(2)(b)(iv) of the 1998 ICC Statute, a war crime would be
committed when “Intentionally launching an attack in the knowledge that such attack will cause incidental loss of life
or injury to civilians or damage to civilian objects which would be clearly excessive in relation to the concrete and

direct overall military advantage anticipated.”
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only justified to save (or protect) life, in response to an imminent or immediate threat, without any
distinction as to who lethal force is applied to.®

Simultaneously, the prohibition on arbitrary killing under IHRL continues to apply to armed
conflicts. However, the assessment of what was deemed ‘arbitrary’ would be interpreted in the
light of IHL principles on distinction, military necessity, and proportionality. In its 2019 General
Comment on the right to life,® the UN Human Rights Committee regarded the lethal force used
inconsistently with IHL as also in violation of Article 6 of ICCPR. The UN Human Rights Committee
called for assessing such situations based on IHL, but stressed again that IHRL applied as well and
urged the states to investigate allegations of excessive use of force with lethal consequences in
situations of armed conflict in accordance with the relevant IHRL standards.

2.3. Impact of IHL and IHRL standards on NHRIs work during conflict

The application of both general and special norms of international law during armed conflicts
impacts NHRIs in many ways. Firstly, the focus of NHRIs" work shifts significantly due to the armed
conflict and new work areas emerge. During armed conflicts, NHRIs" activities revolve around
monitoring and reporting on the rights of civilians who become the victims of armed conflict
(IDPs, refugees, persons with disabilities, civilian inhabitants of an occupied territory, civilians who
have been deported, the return of detained civilians and POWs, clarifying the fate of missing
persons, the situation of children).

NHRIs (including as NPMs) also report on the situation of POWs and the treatment of other
detainees, the destruction of places of worship and objects of cultural heritage, on problems
related to mines, rights of military personnel, return of the remains of the deceased, and the
situation of war veterans. These are very specific topics that require knowledge and application of
both lex generalis and lex specialis.

Secondly, the conduct of monitoring and documenting related to armed conflicts requires special
skills, including legal expertise in IHL and other special legal norms and the employment of
effective methodologies. Monitoring human rights situations and violations of human rights

35 Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions. (2014). Report of the Special Rapporteur,
Christof Heyns (A/HRC/26/36, para. 72). United Nations Human Rights Council. https://undocs.org/A/HRC/26/36.

3 UN Human Rights Committee. (2018). General Comment No. 36: Article 6 — Right to life (CCPR/C/GC/36, para. 64).
Available at: https://undocs.org/CCPR/C/GC/36.
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during armed conflict often requires interviewing victims and witnesses on extremely sensitive
issues, studying documentation, and conducting open-source investigations.

Documenting human rights violations and presenting the results related to armed conflict is
different from work carried out by NHRIs in peacetime. In particular, it might be difficult in terms
of the access, accuracy, and reliability of the information, storage of victims'/witness' statements,
and preserving and organizing evidence in a way that can be later used by international and
national investigating bodies to prosecute the alleged perpetrators. Both processes of monitoring
and documenting human rights violations during armed conflicts follow special international
protocols and guidance,” which NHRIs might not be aware of or able to implement under the
pressing circumstances of the armed conflict.

Furthermore, NHRI staff should be well-versed in the legal frameworks applicable to specific
situations (both IHL and IHRL). For instance, in the case of the alleged unlawful killing of civilians
in armed conflict, the NHRIs have to investigate the events from the perspective of IHL norms
(e.g. to determine whether an attack was lawful®®). Additionally, a human rights assessment has to
be carried out in terms of procedural aspects, i.e., whether investigations into the attack was
independent, impartial, prompt, thorough, effective, credible, and transparent.®

Overall, the provisions of international law are to be respected and upheld during armed conflict.
In the context of carrying out their human rights mandate, NHRIs can make reference to norms
and standards of treaty, custom, and soft IHRL and IHL. A good example is the UN Standard
Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules) as standards for
human rights in detention, or the Guiding Principles on Internal Displacement, a key framework

document for the protection of IDPs.

Finally, NHRIs have to be ready to present the results of their work on different platforms and to
various international and regional mechanisms that work both on IHRL and IHL. Therefore, in
many instances, NHRIs have to learn how to use both IHRL and IHL standards, organize the
report’s structure, and employ proper methodology building on the examples of analysis by
international bodies, such as Human Rights Council-mandated fact-finding missions and

37 See for example OHCHR Guidance; UNICEF Guidelines on Monitoring and Reporting Mechanisms on Grave
Violations against Children in Situations of Armed Conflicts; International Criminal Court Guidelines of Documenting
International Crimes and Human Rights Violations for Accountability Purposes.

38 See footnote 43.

39 UN Human Rights Committee. (2018). General Comment No. 36: Article 6 — Right to life (CCPR/C/GC/36, para. 27).
Available at: https://undocs.org/CCPR/C/GC/36.
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https://api.internal-displacement.org/sites/default/files/publications/documents/199808-training-OCHA-guiding-principles-Eng2.pdf
https://www.ohchr.org/sites/default/files/training7part1618en.pdf
https://childrenandarmedconflict.un.org/wp-content/uploads/2016/04/MRM_Guidelines_-_5_June_20141.pdf
https://childrenandarmedconflict.un.org/wp-content/uploads/2016/04/MRM_Guidelines_-_5_June_20141.pdf
https://www.icc-cpi.int/sites/default/files/2022-09/2_Eurojust_ICC_CSOs_Guidelines_2-EN.pdf
https://www.icc-cpi.int/sites/default/files/2022-09/2_Eurojust_ICC_CSOs_Guidelines_2-EN.pdf
https://undocs.org/CCPR/C/GC/36
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commissions of inquiry, many of which investigated alleged violations in the context of armed
conflicts.#% A recent illustration is the varied international reports related to the armed conflict in
Ukraine, such as reports of the OHCHR Human Rights Monitoring Mission in Ukraine, reports of
the Independent International Commission of Inquiry on Ukraine, OSCE/ODIHR reports, reports
by the OSCE Moscow mechanism*' and by international NGOs, such as Human Rights Watch

reports.

2.4. Case law*?

NHRIs play a critical role in protecting and promoting human rights during armed conflicts. While
NHRIs" mandates are primarily domestic, they are often guided by international and regional case
law that helps define their role in conflict situations. Analysis of the range of core case law on the
subject (see Annex | for details) allow to identify the following principles that can be set for NHRIs
during armed conflicts:

1. Human Rights Applicability During Conflict: NHRIs have a responsibility to advocate that
international human rights law (IHRL) and international humanitarian law (IHL) apply
simultaneously during armed conflicts, as confirmed in cases like Abella v. Argentina and
Legal Consequences of the Construction of a Wall. The latter also confirms that economic
and social rights continue to apply during armed conflict.

2. Accountability for State and Non-State Actors: NHRIs should document violations by
both state and non-state actors, leveraging cases such as Prosecutor v. Jean-Pierre Bemba
and Catan v. Moldova and Russia to underscore the accountability of those exerting
"effective control.”

3. Protection of Civilians: Cases like /sayeva v. Russia emphasize that NHRIs should advocate
and emphasize that states have obligations to protect civilians and minimize harm during
military operations.

These principles can be the guiding ones for NHRIs operating in armed conflicts.

Overall understanding how the Paris Principles and other international standards apply during
conflict, alongside international law, can be challenging. The complex nature of conflict

40 A full list of current and past mandates together with reports can be found here.

4T Reports one and two within the OSCE Moscow mechanism.

42 hese cases are collected from both international and regional human rights systems and provide some important
decisions and clarifications for human rights violations during armed conflicts that are relevant for NHRI's work. The
cases are arranged in chronological order. The list is not exhaustive.


https://www.ohchr.org/en/countries/ukraine
https://www.ohchr.org/en/hr-bodies/hrc/iicihr-ukraine/index
https://www.osce.org/odihr/537287
https://www.hrw.org/world-report/2023/country-chapters/ukraine#:~:text=Hundreds%20of%20Russian%20cluster%20munition,%2C%20Mykolaiv%2C%20and%20Donetsk%20regions.
https://www.ohchr.org/en/hr-bodies/hrc/list-hrc-mandat
https://www.osce.org/odihr/515868
https://www.osce.org/odihr/522616
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environments raises questions about the practical implementation of their mandates, including
how to maintain independence, effectiveness, and impartiality. Additionally, it can be difficult to
identify which case studies and principles from international law are most relevant to their work in
these contexts. However, learning from other NHRIs that have operated in conflict or post-conflict
settings and applying those lessons to their own unique circumstances can help NHRIs navigate
these challenges while still upholding their core mission to promote and protect human rights.
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3. Challenges for NHRIs operating during armed conflict and possible ways to
address them

Key Messages:

e During armed conflicts NHRIs face a number of challenges in exercising their mandates
and compliance with international standards, namely in the areas of:

Independence and impartiality;

Scope of mandate and functions;

Compliance with international law;

Ensuring the safety and well-being of NHRI personnel;

Capacities of NHRIs;

6. Cooperation with state authorities;

A W=

e Guidelines and international norms provide some strategies to cope with these challenges.

3.1. Independence and impartiality

Independence is one of the core standards for NHRIs provided for in the UN Paris Principles and
GOs A situation of conflict may pose serious challenges to the real and perceived independence
of NHRIs. NHRIs may be considered supporters of the state authorities or, under certain

circumstances, accused of aiding the adversaries. In many situations, NHRIs might also be
perceived or compelled to be silent and inactive due to their connections to each of the two sides
mentioned.

However, especially in times of armed conflict, NHRIs should ensure that both their formal and
public legitimacy is sustained and recognized by all parties to the conflict and by the public. This
can be done, for example, through effective, impartial professional staff work and the release of
independent, solid public reports that build the confidence and trust of communities in the NHRI.
The Ukrainian NHRI's efforts to document human rights violations committed by both parties
serve as a case in point. While striving to adhere to the principles of neutrality, they face
accusations of bias from conflicting factions. This can undermine their credibility and ability to
operate effectively. Furthermore, the situation has the potential to adversely affect the financial
independence of the institution. In contexts of armed conflict, where resources are inevitably
scarce, NHRIs may face additional pressure due to their reliance on state funding. As stipulated by
Ukrainian law, the state budget is the sole source of funding for the NHRI. This funding is
allocated annually by the Government and approved by the Parliament of Ukraine, making it
susceptible to the prevailing political climate. This shows the delicate balance NHRIs must


https://ganhri.org/paris-principles/
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navigate to ensure that their legitimacy, independence, and impartiality are recognized by all
stakeholders.

Additionally, NHRIs are often seen as advocates for assess their own state’'s compliance with
international human rights and humanitarian law obligations and, in certain cases, also to assess
their own state’s compliance with international human rights and humanitarian law obligations
and, in certain cases, also to the universality of human rights and protectors of the human rights
of all people equally, without favor or bias. Thus, NHRIs should argue for all parties to be held
accountable for all human rights violations perpetrated by all combatants. It is crucial for NHRIs to
look at their own state’s compliance with international human rights and humanitarian law
obligations and, in certain cases, also monitor and report on human rights situations in territories
under occupation. As the previous ENNHRI project demonstrated, NHRIs can interpret their
jurisdiction as a mirror of the one recognized under international law of their own state regarding
the NGCT, which each NHRI having a role and mandate.

Hence, NHRIs can cross divides, offering remedies to victims and protecting those at risk of
human rights violations. By advocating universal standards of human rights, they can contribute
towards building a new national consensus of values, responsibilities and commitments that can
assist to end the violence and to develop a post-conflict society and political culture.** Trust is a
cornerstone of NHRIs" work in armed conflicts, and NHRIs should aim to build it with the general
public and authorities.

Additionally, in order to be independent, impartial, and fair, NHRIs should avoid political
statements or militaristic messages on any level, focusing only on human rights standards instead.
Where it is alleged that human rights violations have been committed by another state, the NHRI
should fact-check the information and, if needed, conduct its own human rights investigation.
There is a high importance of grounding NHRI actions in international human rights and
humanitarian law. However, as seen in the international armed conflict between the Russian
Federation and Ukraine, applying these legal standards is fraught with challenges. For instance,
violations such as indiscriminate attacks on civilians have been documented, but providing legal
qualification for these actions as war crimes often depends on access to evidence and robust
investigative frameworks, which NHRIs may lack during active conflicts.

43 Asia Pacific Forum of National Human Rights Institutions. (2018). A Manual on National Human Rights Institutions
(p. 250). Available at: https://www.asiapacificforum.net/media/resource file/Manual on NHRIs Oct 2018.pdf.
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Further, to support their impartial standing, NHRIs may seek to receive information from different
sources through cooperation with counterparts on national and international levels. However,
NHRIs should exercise utmost caution in selecting the actors they engage with to collect
information from during armed conflicts. Firstly, when engaging with civil society organizations
and human rights defenders or even lawyers, NHRIs should ensure the independence and
trustworthiness of those. These organizations and individuals can serve as valuable sources of
information on the human rights situation and witnesses of human rights violations. At the same
time, they are the most vulnerable in terms of being under pressure from states. This selective
engagement ensures the integrity of the information gathered.

For instance, the Moldovan NHRI faces a number of specific challenges in Transnistria. The
complexity of operating in an environment where public perception often associates human
rights work with political motives can undermine the NHRI's credibility and effectiveness. The
Moldovan NHRI also faces challenges in collecting accurate data, particularly when access to
certain areas is restricted or when cooperation with local actors risks being perceived as political
alignment. To address these issues, the NHRI adopted a careful approach, focusing on adherence
to international human rights standards and transparency in its methods. This included working
with international organisations like the OSCE and OHCHR to jointly develop monitoring
methodologies and providing training to stakeholders on domestic violence and healthcare
access, ensuring that their actions remained neutral and grounded in universally accepted human
rights. Such measures not only safeguarded their impartiality but also built trust with both the
public and local actors.

Another example comes from the Armenian NHRI, which undertook fact-finding activities in
border communities affected by the international armed conflict surrounding Nagorno-
Karabakh**. The NHRI monitored and documented the human rights needs of displaced
populations, despite severe access limitations, insecurity, and politicised narratives. Conducting
such work in a conflict-affected setting proved highly challenging and required both technical
expertise and sensitivity. The NHRI had to navigate complex operational and political
environments while maintaining neutrality and credibility. This underscores that effective human
rights monitoring in contested or occupied areas demands not only institutional independence
but also specialised skills in documentation, conflict sensitivity, and strategic communication.

4 Armenian Human Rights Defender. (2023). Report on the situation of forcibly displaced persons in border
communities. Retrieved from https://www.ombuds.am/images/files/e76a3b67b4a56fadb3271705e33eeec5.pdf.
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Hence, cooperation with regional and international organizations and courts, and international
institutions that have a special status, such as the International Committee of the Red Cross
(ICRC), should be considered for every situation and in combination with work with other
stakeholders. These bodies are not affiliated with any parties to the conflict and usually have more
leverage in contact with all parties of the armed conflict. Information received from the UN
agencies, OSCE, Council of Europe, and the EU agencies can facilitate NHRIs in their efforts to
obtain or verify information. At the same time, NHRIs should exercise great care when engaging
with state authorities of other countries directly and be mindful of possible bias and prejudice
attitudes.

Impartiality largely depends upon objectivity, denoting the non-biased character of any
information, relying on facts based on various credible sources as well as using credible
information collection methods. The context of an armed conflict may create a distorting effect
on the conduct of the parties, with allegations as to responsibility for violations often
misinterpreted and misused by adversaries. In such circumstances, the credibility of the
information may be doubted and may be seen as war propaganda. Hence, it is crucial for NHRIs
to perform their work independently, assessing the information gathered with regard to its
validity and truthfulness, as well as the reliability of sources.*

In case the information is confirmed, NHRIs can make statements and reports, using human rights
frameworks, standards, and principles, and thus, holding all relevant duty bearers to account. In
all cases, the NHRI should conduct a careful analysis of the type of language and engagement
that may put at risk (the perception of) the fulfilment of its core mandate. While a heated or
emotional atmosphere may exist around a particular situation under NHRIs" scrutiny, language
should never be used in a disrespectful manner that diminishes the dignity of human beings.

Moreover, NHRIs can consider whether they ensure provision of correct references to legal
standards which are aiming to invoke the most relevant applicable legal framework. Here,
accuracy is essential, both when referring to a specific case, and when describing a pattern of
violations and abuse that have occurred, and the related responsibilities and obligations of the
parties concerned. Coherence and accuracy serve both to reinforce credibility, and help avoid
creating confusion or even contradictions when addressing the authorities, and may require
cross-referencing with other protection actors working on the same issue. This helps avoid the

45 Office of the United Nations High Commissioner for Human Rights. (2001). Monitoring during periods of armed
conflict. In Training Manual on Human Rights Monitoring (Chapter XVI). United Nations. Available at:
https://www.ohchr.org/sites/default/files/Documents/Publications/training7part1618en.pdf.



https://www.ohchr.org/sites/default/files/Documents/Publications/training7part1618en.pdf

7 N
ENNHRI

risk of confusion and contradiction which can be particularly damaging when several institutions
refer to the same situation with sometimes incompatible wording or different messages. A
certain level of consultation is therefore recommended among human rights actors who are
addressing the authorities on similar cases or patterns of violations or abuse.*®

NHRIs aiming to work with information professionally can create standardized procedures
regarding the evaluation and analysis of information, the standard of proof, informed consent,
confidentiality, handling and storing sensitive information, information protection, etc. There
should be training, guidelines, and protocols for members, staff, and consultants on protecting
information and confidentiality, covering the handling of all types of information, verbal, written,
and electronic, including safe transmission and disposal of information. NHRs should also have
interviewing guidelines and questionnaires; guidelines on record keeping, standard formats and
logs for recording interviews/statements; information gathered through briefings and during
meetings; documentation, such as reports, copies of statements taken by other organizations,
photos, videos, collected or received by the commission/mission, including during field visits.*’

3.2. The scope of mandate and functions of NHRIs

The national legal mandate of an institution refers to the specific authority, responsibilities, and
powers granted by national law or statute, which define what the institution can and cannot do
legally. The NHRI mandate, on the other hand, is its overarching mission to promote and protect
human rights, as outlined by international standards like the UN Paris Principles. This human
rights mandate remains constant, although changes in the legal mandate can expand or restrict
its functions.

The functions of an NHRI, such as monitoring, advising, or investigating human rights issues,
derive from the legal mandate and are the specific tasks the institution carries out to fulfill its
broader human rights mission. However, the practical application of these functions may face
limitations due to political, financial, or operational challenges. Even if the NHRI retains its
mandate and legal authority, external factors could make it difficult or impossible to fully

46 International Committee of the Red Cross. (2018). Professional standards for protection work carried out by
humanitarian and human rights actors in armed conflict and other situations of violence (3rd ed., p. 40). Available at:
https://www.icrc.org/sites/default/files/external/documents/icrc-002-0999.pdf.

47 Office of the United Nations High Commissioner for Human Rights. (2015). Commissions of inquiry and fact-finding
missions on international human rights and humanitarian law: Guidance and practice (pp. 59-64; Chapter on
Information Management). Available at;

https://www.ohchr.org/sites/default/files/Documents/Publications/Col Guidance and Practice.pdf.
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implement its functions in practice. Under such circumstances, the institution may cease to be
considered a NHRI if its mandate becomes too limited to fulfil the core principles and functions
defined by international standards, particularly those set by the UN Paris Principles.
Understanding these distinctions clarifies how the NHRI operates within its legal framework while
addressing the practical realities it may encounter

Armed conflicts can influence the scope of the NHRI mandate and functions in two different ways:
1) the mandate can be limited and in some circumstances, almost impossible to exercise some
functions - the limitation of NHRI’s mandate may result from the enactment of exceptional legal
regimes and measures during the conflict, such as state- or region-wide emergency or martial
laws, curfews, or other decisions;

2) the mandate of the institution is enlarged, and NHRI starts to perform functions which are not
natural for it - NHRIs might be authorized by the state to perform new tasks or volunteer interpret
their mandate in broader terms.

As mentioned in Part 2 of this paper, limitations and restrictions are permitted on certain human
rights in cases of emergency, including situations of armed conflict. However, state of emergency
or enaction of martial law ‘may not be used to subvert the democratic constitutional order, nor
aim at the destruction of internationally recognized human rights and fundamental freedoms."®
Measures taken by the states should follow the principles of legality, necessity, and
proportionality, and should not discriminate. Particular attention should be paid to the needs of
groups in a vulnerable situation, including women, older people, persons with disabilities,
children, migrants, people seeking asylum and internally displaced people.

However, in many instances, the limitations may be applied by states in a way that does not
comply with international legal requirements. In such contexts, NHRIs may experience, for
example, undue limitations in access to certain territories, individuals, and information. For
example, in the context of the Russian-Ukrainian armed conflict, Ukrainian prisoners of war and
unlawfully detained civilians are held in over 50 detention centers located in both Russian-
controlled areas and within Russia itself. Access to these sites is severely limited, with even
international entities like the International Red Cross having only sporadic and restricted entry
rights. Further, in Northern Ireland, for example, the NHRI struggled with state-imposed
limitations, such as being barred from visiting detention centers, which hindered its mandate. This

48 Organization for Security and Co-operation in Europe. (1991). Document of the Moscow Meeting of the Conference
on the Human Dimension of the CSCE (para. 28.1). Available at: https://www.osce.org/files/f/documents/2/3/14310.pdf.
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constraint impedes NHRIs' ability to conduct thorough and impartial monitoring of detention
conditions and compliance with international humanitarian law.

In the case of Cyprus, the NHRI continues to face significant limitations in fulfilling its mandate
due to its inability to access areas not under the effective control of the Republic of Cyprus since
1974. This lack of access restricts its capacity to monitor and promote human rights in those
territories, including the protection of the rights of Cypriot citizens residing in or visiting the area.

A recent example highlighting these challenges involves the detention of five Greek Cypriot
individuals by the de facto authorities in the non-government controlled territories of Cyprus,
upon their entry into the area to visit their properties. While concerns have been raised regarding
their detention and treatment, the representatives of Cyprus NHRI remain unable to conduct on-
site visits, either under the general mandate of the institution or in its capacity as the National
Preventive Mechanism, to assess conditions, review procedural safeguards, or monitor potential
human rights implications.

Additionally, authorities may drastically reduce NHRIs" so-called quasi-judicial competencies,
namely handling certain complaints and assisting victims in taking their complaints to the courts,
reducing NHRIs' judicial oversight, and restricting NHRIs’ options to ensure accountability
concerning the actions of the authorities, including in relation to law enforcement and armed
forces. There may also be restrictions imposed on freedom of expression, impacting on NHRIs'
ability to address issues freely and publicly.

GO 2.6 mentions that while the scope of the mandate of an NHRI may be restricted for national
security reasons, such restriction “should not be unreasonably or arbitrarily applied and should be
exercised under due process.” At the same time, security-related laws should not be invoked to
prevent access to and dissemination of information of public interest, in particular information
concerning human rights violations, nor to prosecute HRDs.*® Overall, no circumstance can
account for the full suspension or sidelining of protection and promotion of human rights. Hence,
NHRIs should be able to challenge emergency or security-related legislation when this is a source
of undue restrictions on public freedoms and, consequently, their own functions.”® Thus, NHRIs

49 Special Rapporteur on the Situation of Human Rights Defenders. (2020). Report on human rights defenders
operating in conflict and post-conflict situations (A/HRC/43/51, para 37). United Nations Human Rights Council.
Available at: https://undocs.org/A/HRC/43/51.

*0 |bid, para. 6.
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should seek unrestricted access without notice to all places of detention under the control of their
state so that they can monitor the safety and well-being of detainees.”

In some instances, the armed conflict might have an opposite effect on an NHRI's role when the
institution's mandate is expanded to encompass functions that extend beyond the NHRI's
mandate held in peacetime, such as in relation to investigating and documenting human rights
violations related to armed conflict. Additionally, the scope of work related to human rights
violations committed during armed conflict might substantially limit the capacity of the NHRI to
carry out its broad human rights mandate and constrain the ability of the NHRI to set its own
priorities in work.

Secondly, in times of conflict, NHRIs can be directly tasked by the government to conduct
negotiations with the adversary on certain issues or require an institution to conduct monitoring
visits and human rights assessments in the area of active fighting. For instance, the NHRIs might
be tasked with working on all matters related to prisoners of war (POW). POWs, including the
exchange process, ensuring the proper conditions of POW capture and detention, and
repatriation actions. While NHRIs have a role in monitoring places of detention and access to
prisoners, the work on POWSs' rights and freedoms might be perceived as involvement in a
political process and overstretch the capacity of NHRIs. Also, the work in the area of active
fighting may be extremely dangerous for the NHRI's staff.

Thirdly, due to the circumstances of the armed conflict, NHRIs might find themselves in a position
where they are viewed as emergency agencies that can provide psychological, social, and even
financial and security support to the victims of the conflict. An NHRI might be tasked, either
officially or non-officially, with providing this support, which is out of the scope of NHRI functions
provided in the UN Paris Principles or GOs.

Finally, due to lack of funding from the state, NHRIs may seek to receive funds from other sources
such as international organizations and funds, which might lead to NHRIs performing tasks under
specific project frameworks of these agencies. Those arrangements should not jeopardize the
independence of the institution’s mandate or limit the freedom of setting its own priorities. In
order to avoid these challenges, NHRIs should act in accordance with legal rules and official

>T Asia Pacific Forum of National Human Rights Institutions. (2018). A Manual on National Human Rights Institutions (p.
253). Available at: https://www.asiapacificforum.net/media/resource file/Manual on NHRIs Oct 2018.pdf.
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protocols that exist in their respective countries, as well as check their role and functions against
international standards.

3.3. Compliance with international law

As mentioned in Part 2 of the paper, armed conflict invokes the application of special branches of
international law. At the same time, general international law, regional legal frameworks, and
national legislation continue to operate. In many instances, the legal norms are complementary to
each other. However, there might be cases when they are either contradictory or have gaps.
Under such circumstances, NHRIs should be aware of the hierarchy of legal norms and follow
them, as well as build capacity and raise awareness on them in the country, especially with army
personnel and state authorities. NHRIs should advise on the alignment of the national legislation
and provisions related to armed conflicts with international norms and standards.

A pragmatic approach would be to assess situations related to human rights protection in view of
provisions of both international human rights law and international humanitarian law in order to
determine the rules providing the most specific procedural and substantive guarantees. Since
there are inconsistencies and gaps between the protections afforded by the various human rights
and humanitarian law instruments, as well as national and local laws, individuals should be
entitled to the most protective provisions of applicable international, national or local laws.
Accordingly, if international humanitarian law affords better protection than human rights law,
humanitarian law should be applied and vice versa.>

Additionally, armed conflicts may result in situations where the state is no longer controlling parts
of its internationally recognized territory (so-called ‘Non-Government Controlled Territory’ —
NGCT). The human rights of individuals living in these territories are especially at risk, given the
cultural, ethnic, religious, and political tensions that often characterise these contexts, coupled
with a lack of effective remedies and meaningful access to regional and international human
rights protection mechanisms. According to the UN Human Rights Committee®? and the

>2 Office of the United Nations High Commissioner for Human Rights. (n.d.). Monitoring during periods of armed
conflict. In Manual on Human Rights Monitoring (Chapter 5). United Nations.
https://www.ohchr.org/sites/default/files/Documents/Publications/Chapter05-MHRM.pdf.

>3 UN Human Rights Committee. (1997). General Comment No. 26: Continuity of obligations
(CCPR/C/21/Rev.1/Add.8/Rev.1). Available at: https://www.refworld.org/legal/general/hrc/1997/en/7943; UN Human
Rights Committee. (2009). Concluding observations of the Human Rights Committee: Republic of Moldova
(CCPR/C/MDA/CQO/2, para. 5). Available at: https://www.refworld.org/policy/polrec/hrc/2009/en/55489.
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European Court of Human Rights,>* even in the absence of effective control, states still have a
positive obligation to take the diplomatic, economic, judicial, or other measures available vis-a-vis
foreign states and international organizations to continue to guarantee the rights of individuals.

Thus, although the UN Paris Principles do not directly refer to the role and functions of NHRI in
these situations, GO 2.5 refers to the state of emergency and the situation of conflict, emphasising
the importance of NHRIs" work in such circumstances. The potential of NHRIs to ensure greater
respect for human rights in NGCT has been acknowledged internationally, also by NHRIs
themselves, for example, in the Kyiv Declaration on the Role of NHRIs in Conflict and Post-Conflict

Situation, and developed extensively in ENNHRI Report "Promoting and Protecting Human Rights

in Non-Government Controlled, Non-Recognized and Other Disputed Territories — The Role and

Responsibilities of NHRIs" as well as in ENNHRI “Principles for engagement of NHRIs with the de
facto human rights bodies” and ENNHRI “Code of conduct for NHRIs operating in the context of
conflict”.

This would mean that both an NHRI from a state that has for example, lost control of part of its
territory due to occupation® (often having limited jurisdiction but still having positive obligations)
and an NHRI from a state with effective control, that is for example the occupying power (through
state’s extra-territorial jurisdiction) may have some jurisdictional duty (and mandate) to address
the human rights situation in such territories. However, NHRIs of countries representing the
occupying power should not treat the territory in question as an NHRI's direct jurisdiction, aiming
to stay outside of the conflict or political dimensions. (See ENNHRI Report “Promoting and
Protecting Human Rights in Non-Government Controlled, Non-Recognized and Other Disputed
Territories — The Role and Responsibilities of NHRIs” for more details). This is especially true when

international security and human rights mechanisms present a clear view of an act of occupation
and/or aggression (resolutions of the UN General Assembly and the UN Security Council and
decisions by international judicial and quasi-judicial bodies). There is a clear obligation to secure
rights and freedoms in the territories under occupation, or otherwise under the control of a party
to the conflict.

As it is provided in ENNHRI Guidance on NHRIs work in (post-)conflict situations (2020), the
cooperation between NHRIs from both sides of the conflict can be critical to allow the exchange

>4 European Court of Human Rights. (2004). /lascu and Others v. Moldova and Russia (Application no. 48787/99, paras.
331, 333, 339). Available at: https://hudoc.echr.coe.int/eng?i=001-61886.

> |International Committee of the Red Cross. (2004). Occupation and international humanitarian law: Questions and
answers. Available at: https://www.icrc.org/en/doc/resources/documents/misc/634kfc.htm.
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https://ennhri.org/wp-content/uploads/2020/09/Promoting-and-Protecting-Human-Rights-in-NGCT-Full.pdf
https://ennhri.org/wp-content/uploads/2020/09/Promoting-and-Protecting-Human-Rights-in-NGCT-Full.pdf
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https://ennhri.org/nhris-post-conflict/introduction-methodology-and-scope/
https://hudoc.echr.coe.int/eng?i=001-61886
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of information and conducting human rights monitoring work where other channels of
cooperation between states are shut down. Such cooperation can be put under pressure and
criticized in public opinion. The reasons and methods for cooperating should be communicated
clearly when made public or to state authorities who may not support such approaches. The
support of an NHRI membership network, such as ENNHRI, can allow for a less public approach
and provide a platform to facilitate cooperation between NHRIs.

Strong and independent NHRIs have a vast potential to ensure greater promotion and protection
of human rights in NGCT, within the parameters of the UN Paris Principles and international law.
Where strong and independent, NHRIs' neutrality and objectivity provide them with a unique

opportunity to advise their own government and connect with other actors.

At the same time, NGCT contexts pose challenges for NHRIs, particularly in relation to jurisdiction,
access, and risks of legitimizing the NGCT and de facto authorities. NHRIs must consider both the
short- and long-term impacts of work in NGCTs and be careful not to negatively impact the
development of armed conflict. Addressing these challenges is essential to ensure that the NHRI
can act in compliance with the UN Paris Principles requirements for independence, accountability,
objectivity, and neutrality.

3.4. Safety and well-being of NHRIs' personnel

Armed conflicts severely affect the work of NHRIs in terms of safety and security. NHRIs'
personnel and premises are at constant risk of physical attack and destruction, and some areas
might be inaccessible for NHRIs" work due to the high danger of people being killed or injured.
Due to armed conflicts, NHRIs may face reprisals, such as harassment and threats; they may
become subjects of travel bans and sanctions. Further on, armed conflict may lead to the isolation
of NHRIs and the inability of people to reach it due to cuts of power, movement of transport,
shelling or other circumstances related to active fighting. NHRIs may also lose all means to
conduct their activities (full destruction of equipment, databases, etc.). Additionally, NHRI staff
may experience psychological breakdowns because of personal tragedies, need to work long
hours, or may simply be very tired, having difficulties with sleep, and chronic stress, which may
heavily affect all body system functions.

Another effect of the armed conflict in terms of safety and security is an atmosphere of fear and
repression in the country. Witnesses and victims may fear to provide information, afraid of
arbitrary detention or killing, while any information may be considered by the parties to the
conflict as military secrets or security matters, so that the release of information (also by an NHRI)
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may conceivably be viewed as espionage.”® NHRIs may also face severe budgetary cuts or
criminal prosecution in relation to their vigilant work in the armed conflict context.

NHRIs can face reprisals,®” and it is important that they both be protected and feel protected at all
times.”® The General Assembly, in its resolution 72/181, and the Human Rights Council, in its
resolution 39/17, as well as the CokE Recommendation (CM 2021/1), confirmed that NHRIs should
not face any form of reprisal or intimidation as a result of activities undertaken in accordance with
their mandate. In armed conflict, including occupation, all human rights defenders (including
NHRI staff) should also enjoy protection as civilians, and any intentional attacks against them in
this context would constitute a war crime.>

NHRIs can use various opportunities to remind the authorities of their obligations and
responsibilities to protect the NHRI and its staff and ensure the safety of all those involved with
the NHRI. Where the State itself cannot provide the protection required by NHRI members and

*6 Office of the United Nations High Commissioner for Human Rights. (n.d.). Monitoring during periods of armed
conflict. In Training Manual on Human Rights Monitoring (Chapter XVI). United Nations. Available at:
https://www.ohchr.org/sites/default/files/Documents/Publications/training7part1618en.pdf.

>" United Nations General Assembly. (2019). Report of the Secretary-General on cooperation with the United Nations, its
representatives and mechanisms in the field of human rights (A/74/226, paras. 80-86). Available at:
https://undocs.org/en/A/74/226.

*8 See relevant GANHRI and ENNHRI web page sections with resources and examples of protection measures for
NHRIs under threat. See also Special Rapporteur on the Situation of Human Rights Defenders. (2020). Report on
human rights defenders operating in conflict and post-conflict situations (A/HRC/43/51, para. 13). United Nations
Human Rights Council. Available at: https://undocs.org/A/HRC/43/51. See also the Barcelona Guidelines on Wellbeing
& Temporary International Relocation of HRDs at Risk, which should also apply to NHRI staff, including the possibility
for international relocation.

%9 International Criminal Court. (1998). Rome Statute of the International Criminal Court, Article 8. Available at:
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf; International Committee of the Red Cross. (1949). Geneva
Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (First Geneva
Convention), Article 50. Availabe at: https://ihl-databases.icrc.org/en/ihl-treaties/qc-i-1949; International Committee
of the Red Cross. (1949). Geneva Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea (Second Geneva Convention), Article 51. Available at: https://ihl-
databases.icrc.org/en/ihl-treaties/gc-ii-1949; International Committee of the Red Cross. (1949). Geneva Convention
relative to the Treatment of Prisoners of War (Third Geneva Convention), Article 130. Available at: https://ihl-
databases.icrc.org/en/ihl-treaties/gc-iii-1949; International Committee of the Red Cross. (1949). Geneva Convention
relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention), Article 147. Available at:
https://ihl-databases.icrc.org/en/ihl-treaties/gc-iv-1949; International Committee of the Red Cross. (1977). Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International
Armed Conflicts (Protocol I), Article 85. Available at: https://ihl-databases.icrc.org/en/ihl-treaties/api-1977.



https://www.ohchr.org/sites/default/files/Documents/Publications/training7part1618en.pdf
https://undocs.org/en/A/74/226
https://ganhri.org/support-to-nhris/
https://ennhri.org/our-work/nhris-under-threat/
https://undocs.org/A/HRC/43/51
https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://ihl-databases.icrc.org/en/ihl-treaties/gc-i-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gc-ii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gc-ii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gc-iii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gc-iii-1949
https://ihl-databases.icrc.org/en/ihl-treaties/gc-iv-1949
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977

7 N
ENNHRI

staff and those assisting the NHRI, then the State is obliged to ensure that the NHRI is funded
adequately to employ its own staff for protection purposes.®

Additionally, NHRIs should consider how gender shapes an individual's experience of armed
conflict — either of NHRIs' personnel or the general public.®' Structural gender inequalities pre-
exist in armed conflict, gender roles and social power dynamics can shift and/or be exacerbated
in the course of armed conflict, and gender intersects with other identity factors, including age,
class, disability, race, religion, and sexual orientation, to determine individual experiences.

Hence, the kind of gender harm that people may experience during the hostilities is felt by
everyone but differently, both in direct and indirect ways. For instance, the rights and needs of
women serving in the armed forces might be something new for NHRIs to address. In other cases,
men and boys may be disproportionately affected by drafting into the army and be denied their
rights and freedoms by simple virtue of their gender. Gendered direct effects can include, for
example, loss of life and injury to women and girls resulting from an attack in a context where
they had unequal access to medical care. Additionally, rape can be used as a means of war to
terrorize and deliberately target the social fabric, aiming to demoralize, humiliate, and weaken the
population of the adverse party through the exploitation of women and girls, as well as men.
Gendered indirect effects can include, for example, the increased caretaking and income-
generating responsibilities for women when male relatives are killed or injured. All these aspects
can have an influence on NHRI work.

The responsibility to ensure the safety of NHRI staff extends to the provision of adequate
psychological and other support to staff who have to deal with traumatic situations, including
murder, torture and disappearance. Anyone confronted by the gravest human rights violations
will be traumatized. NHRIs should provide proper preparation, including training, on recruitment
and at regular intervals during employment, as well as adequate guidance and support during
and after traumatic investigations.®

% Asia Pacific Forum of National Human Rights Institutions. (2018). A Manual on National Human Rights Institutions
(pp. 248-249). Available at: https://www.asiapacificforum.net/media/resource file/Manual on NHRIs Oct 2018.pdf.
61 Durham, H., Droege, C., Cameron, L., & Murphy, V. (2022, June 30). Gendered impacts of armed conflict and
implications for the application of IHL. International Committee of the Red Cross. Available at:
https://blogs.icrc.org/law-and-policy/2022/06/30/gendered-impacts-of-armed-conflict-and-implications-for-the-
application-of-ihl/

62 Asia Pacific Forum of National Human Rights Institutions. (2018). A Manual on National Human Rights Institutions
(p. 250). Available at: https://www.asiapacificforum.net/media/resource file/Manual on NHRIs Oct 2018.pdf.
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3.5. Capacities of NHRIs

In the challenging atmosphere that exacerbates physical and financial resources, NHRI may lack
the capacity to perform ‘old’ peace-time functions and ‘new’ war-time functions, often resulting
from the need to deal with whole new areas of human rights and humanitarian law, such as rights
of IDPs, persons living under occupation, missing persons, POWs, right of persons forcibly
displaced, and many other issues. There may be a lack of means and facilities to work, such as
destroyed buildings and equipment, lack of internet connection, no electricity or water supply.
NHRIs may also need to have more staff on the ground in areas of alleged human rights
violations, requiring many more trained and properly paid staff and other resources.

The UN Paris Principles state that an NHRI should have adequate resources and financial
autonomy. The purpose of this funding should be to enable it to have its own staff and premises
in order to be independent of the Government and not be subject to financial control, which
might affect its independence. The GO 1.10 adds that the State is expected to provide the core

funding for its NHRI and gradually increase it as circumstances allow.

The SCA recognizes, in particular, the need for the international community to engage and
support an NHRI in order to ensure it receives adequate funding until such a time when the State
will be able to do so, for example, in conflict situations. NHRIs should not be required to obtain
governmental approval for external sources of funding, as this requirement may pose a threat to
its independence. Lack of adequate funding is an issue for NHRIs across the globe, but it is further
problematic for institutions operating under extreme circumstances, such as armed conflicts.

3.6. Cooperation with state authorities

It is not an uncommon challenge for NHRIs that national governments may not follow up on
NHRIs recommendations and advice. In fact, the ENNHRI Baseline Study on the implementation
of the Council of Europe Recommendation 2021/1 on NHRIs found that it is a common cross-
cutting failure of the addressees of NHRI recommendations in all states to provide a reasoned

reply within an appropriate timeframe and to develop processes to facilitate effective follow-up of
NHRI recommendations, in a timely fashion and include information thereon in their relevant
documents and reports.CM Recommendation 2021/1 encourages members to make it a legal
obligation to follow up on the NHRIs' recommendations, which is an essential complementary
standard to the UN Paris Principles and the GO 1.6. However, especially in times of armed conflict,
security issues may become bigger priorities for state authorities than the underlying human
rights principles. NHRIs usually do not have coercive powers and rely heavily on the follow-up
actions of other (state) institutions.
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Possible solutions for this challenge in armed conflicts do not differ much from peacetime. One
way is reaching a broader public, which may push the authorities to respond to NHRIs" motions.
Another key technique is to exert influence through messages and other clear signals by partners
who share the same values, such as the civil society, expert community, and international partners
(especially NGOs, 10s, and counterparts NHRIs). Examples of Georgia, Ukraine, Columbia, Nepal —
all prove the efficiency of both strategies. At the same time, these approaches might be difficult
to implement due to reluctance and opposition of state authorities or the general public. Hence,
NHRIs need to consider various communication approaches and broader context.

For example, Ukrainian and Georgian NHRIs are using social media to constantly update the
public on the human rights situation in the country and call for action when needed. The
Ukrainian NHRI is also sending international partners a regular digest with updates on the human
rights situation and its development.

Another example is the situation when the National Human Rights Commission of Nepal
informed international and national human rights organizations and donor governments about
the investigation into human rights violations in the Royal Nepal Army, which was rejected by the
state, and no measures were taken. After international and national actors started putting
pressure on the Nepalese government, the Royal Nepal Army conducted an internal inquiry into
the killings and suspended the lead officer.®® In the case of Colombian NHRI, the institution makes
public statements about sexual and gender-based violence as well as threats and killings of
human rights defenders in the course of the armed conflict.®* Thus, the government is being put
under moral pressure to take action.

3.7. Cooperation with international organizations

International organizations (IOs) play a vital role in armed conflicts by promoting peace, providing
humanitarian aid, ensuring human rights protection, and facilitating diplomacy. Their legitimacy
stems from international treaties and conventions, giving them authority to work across conflicts.
With nearly universal membership, 1Os like the UN and ICRC can be trusted mediators, capable of

63 Durbach, A. (2011). Human rights commissions in times of trouble and transition: The case of the National Human
Rights Commission of Nepal. In H. Nasu & B. Saul (Eds.), Human Rights in the Asia-Pacific Region: Towards Institution
Building (pp. 209-234). Routledge. Available at: https://doi.org/10.4324/9780203815724-22.

64 Bye, V., & Romero, M. I. (2011). Evaluacién de término medio del proyecto Embajada de Suecia — Defensoria del
Pueblo, Colombia: "Accidn Regionalizada para la Proteccion y Restitucion de Derechos” (Sida Review 2011:14). Swedish
International Development Cooperation Agency (SIDA). Available at:
https://cdn.sida.se/publications/files/sida61470sp-evaluacion-de-termino-medio-del-proyecto-embajada-de-suecia-
defensoria-del-pueblo-colombia-accion-regionalizada-para-la-proteccion-y-restitucion-de-derechos.pdf.
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negotiating ceasefires and humanitarian corridors. IOs often coordinate efforts among various
actors, leverage large-scale funding, and advocate for conflict resolution through platforms like
the UN Security Council, ensuring that international action is mobilized effectively.

Cooperation between NHRIs and international organizations is essential for promoting and
protecting human rights and can be very beneficial for both sides. However, sometimes this
collaboration faces several challenges due to differences in mandates and priorities, resources,
structure, and knowledge.

NHRIs often have limited or specific mandates based on national law, focusing primarily on
human rights within their own borders. International organizations, however, address a broader
range of global issues, which may not always align with specific priorities of NHRIs. At the same
time, the mandate of the 10 could be very limited or unclear for NHRIs, and it might prevent
enhanced cooperation. Further, many NHRIs are state -established and funded. Hence, there is a
possibility that during armed conflicts governments may resist NHRI cooperation with
international bodies if they perceive such collaboration as undermining state sovereignty or
exposing human rights abuses that could harm the government's international reputation.

NHRIs, particularly in countries in transition often lack the financial, human, or technical resources
to engage fully with international organizations, limiting their ability to implement standards,
participate in forums, or report on human rights issues. While international organizations often
expect NHRIs to meet formalized, specialized reporting requirements, NHRIs may lack the
capacity or expertise, leading to delays. The bureaucratic processes of international organizations
can further complicate cooperation, as NHRIs may need quicker, more flexible responses to
address human rights violations in their own regions.

At the same time, NHRIs have valuable opportunities to engage with multiple international
bodies, such as the UN Human Rights Council, treaty bodies, and regional mechanisms, through
regular reporting. While this can be demanding, particularly for NHRIs with limited staff or
resources, it also opens avenues for capacity building and support from international
organizations. These organizations can assist NHRIs in aligning their data collection and reporting
methods with global and regional standards, enhancing the comparability and credibility of the
shared information. This cooperation strengthens both national and international efforts to
promote and protect human rights.

Coordination between NHRIs and international organizations may be weak or fragmented due to
differing objectives, work cycles, or priorities. Without a clear and structured coordination
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mechanism, efforts can become duplicated or overlooked. Differences in language, terminology,
or cultural perspectives on human rights can create barriers to effective communication.
Additionally, international organizations may be viewed as too detached or not sufficiently
attuned to local realities, which leads to a lack of trust. NHRIs and international organizations may
frame human rights issues differently, complicating collaboration.

Therefore, some solutions for improving cooperation between NHRIs and international
organizations during armed conflicts may include addressing these key challenges. One solution
can be establishment of formal channels of communication. Creating structured, regular
communication mechanisms (e.g., working groups, joint task forces) can improve coordination
and information sharing between NHRIs and international organizations. Assigning liaison officers
from international organizations to NHRIs or vice versa can help facilitate real-time
communication and more effective collaboration. The practice applied by the Ukrainian NHRI
demonstrates that sustained communication - through coordination centres, designated liaison
officers, newsletters, and dedicated online platforms, - can serve as an effective and constructive
approach to ensuring transparency, engagement, and continued cooperation.

Another approach may be enhancing capacity building and training. International organizations
can offer training programs to NHRIs on international human rights law, humanitarian law, conflict
resolution, and crisis management to build local capacity. Providing technical support, such as
legal expertise, reporting systems, and monitoring tools, can help NHRIs engage more effectively
with international frameworks and standards during conflicts.

Further, aligning priorities and mandates can improve the cooperation. Thus, establishing joint
action plans that align the priorities of NHRIs with the broader mandates of international
organizations can reduce conflicts of interest and improve cooperation during armed conflicts.
International standards should be adapted to local context, when I0s should work with NHRIs to
adapt global and regional human rights standards to local realities, ensuring that
recommendations are culturally sensitive and practical in conflict zones.

International organizations can allocate more financial resources to help NHRIs function
effectively in conflict zones, enabling them to expand operations, collect data, and provide better
reporting. Establishing joint funding mechanisms for collaborative projects between NHRIs and
international organizations can encourage cooperation on common goals. , The evolving role of
international organizations (I0s) during the conflict and ‘post-conflict’ period in Northern Ireland
exemplifies how their involvement can transition from passive observation to active engagement.
Initially, 10s like the European Union (EU) provided support discreetly, quietly funding recovery
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efforts that targeted community rebuilding without overt visibility. Over time, I0s expanded their
roles, with increased involvement during peace negotiations, such as the monitoring and
facilitation of agreements like the Good Friday Agreement. While 10s like the EU and United
Nations (UN) offered vital assistance, such as technical expertise and advocacy for human rights,
gaps in their engagement often became apparent, particularly in the lack of direct, "hands-on"
support for local institutions like NHRIs.

Moreover, developing standardized, streamlined reporting mechanisms for human rights
violations can ease the reporting burden on NHRIs and ensure more consistent data collection
that aligns with international standards. Establishing real-time data-sharing platforms between
NHRIs and international organizations can enhance monitoring, ensure more timely responses to
violations, and improve accountability in conflict situations. Also, when reporting, NHRIs can
explain the reasons for their actions and dealing with the situation in the territory concerned.

Finally, IOs might enhance their efforts to advocate for and support the political independence of
NHRIs, ensuring that they are not subject to undue government influence, especially in conflict

situations. Both international organizations and NHRIs should maintain neutrality to enhance trust
from conflicting parties, enabling greater access to conflict areas and reducing political resistance.

3.8. Cooperation with civil society organizations

Cooperation between NHRIs and civil society organizations (CSOs) in armed conflict is crucial for
effective human rights protection. This collaboration is essential for monitoring human rights
violations, supporting victims, and advocating for policy reforms. NHRIs work closely with civil
society organizations (CSOs) to enhance the documentation of abuses, amplify marginalized
voices, and ensure that humanitarian and legal support reaches those affected by conflict. NHRIs
and CSOs also work together to submit joint reports to international bodies, ensuring
accountability for both state and non-state actors in conflict zones.

This partnership strengthens the impact of NHRIs, enabling them to operate more effectively in
conflict zones by utilizing CSO networks for broader outreach and information gathering. CSOs
also benefit from NHRIs" institutional backing, providing a more authoritative platform for human
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rights advocacy. Both groups aim to uphold human rights standards and push for accountability
despite the challenges posed by ongoing hostilities.®

In addition, NHRIs and CSOs in conflict settings work together on initiatives aimed at conflict

prevention, peacebuilding, and the protection of marginalized groups. Through joint projects,
they address complex issues such as displacement, discrimination, and post-conflict recovery,
promoting a holistic approach to human rights and sustainable peace.

55 European Network of National Human Rights Institutions. (2024). Human rights in (post-)conflict situations.
Available at: https://ennhri.org/our-work/topics/human-rights-in-post-conflict/.
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4. Setting priorities and making strategic decisions during armed conflict
Key Messages:

e Armed conflict demands a new strategic vision for NHRIs;
e Strategic vision can cover both the active hostilities conflict phase and beyond;
e To act strategically during armed conflicts, NHRIs need to follow five steps, namely:
1. analysis of the situation;
2. risk assessment and risk mitigation;
3. priority setting;
4. planning and implementation;
5. assessment, review and adaptation of strategy
e General logic of the cyclic character of steps should be preserved to be able to assess or
review effectiveness, and plan anew®®.

4.1. Analysis

It is widely recognized that in an armed conflict, analysis is essential to conduct impactful and
sustainable action. NHRIs, like any other actors working in fragile environments, may raise
perceptions of bias and tensions, which may have negative impacts on their engagement with
individuals or communities. This requires an analysis of the situation at play and conflict dynamics,
so that NHRIs can focus their work on issues contributing positively to the situation, address root
causes of the conflict, and support peace.

Thus, NHRIs need to have a good understanding of the environment, the changing trends, and
existing human rights issues. Analysis might be conducted when the conflict starts and next
revisited with the development of the conflict and new circumstances on the ground (e.g., use of
new means and methods of warfare, change of status and jurisdiction in territories under effective
control of adversary, change of access NHRIs might have to individuals affected by the armed
conflict). The elements for consideration for NHRIs' conflict analysis are as follows:

1. Context analysis: reviewing relevant political, economic, social, technological, legal, and
environmental developments which have happened locally, regionally, and internationally.
This type of analysis is often referred to as '‘PESTLE analysis’, which stands for examining
Political, Economic, Social, Technological, Legal, and Environmental factors.

% These steps are largely based on the ENNHRI Guide on the role of NHRIs in (post-)conflict situations.
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2. Cause and consequences of conflict: identify structural causes and historical roots of
conflict, understand the relevance of human rights violations, discrimination, injustice, and
repression. Assessment of the impacts of conflict on the human rights of individuals and
groups, including those who may be at particular risk.

3. Dynamics of the conflict: interaction between the conflict actors and the causes of the
conflict. Identifying trends, potential triggers of conflict, and opportunities. Mapping where
human rights and potential violations thereof strategically stand in that landscape.

4. Actors involved: identifying those who could advance the human rights agenda and those
who could be (and are) allies in order to minimize risk and leverage support. Analysing the
relationship between those actors. Identifying key agencies and international partners that
work in a similar field as NHRI to complement each others’ efforts.®” Experience of peer
NHRIs operating in conflict situations, as well as existing networks of NHRIs should be
taken into consideration.

5. Legal analysis: identifying applicable international legal framework (such as international
human rights law and humanitarian law) and relevant obligations based on the legal
qualification of the conflict (e.g. non-international, international);

6. Capacity Assessments of an NHRI: looking at the various aspects of the institution’s
ability to carry out its work efficiently, such as staff and its competencies, available financial
and material resources, etc. Assessment of available methods and tools, based on the
NHRI's specific mandate recognized by law and the NHRI's resources, in line with the Paris
Principles and General Observations and other international and regional standards and
practices.

4.2. Risk assessment and risk mitigation

NHRIs are at risk of multiple and diverse threats when they are operating in an armed conflict
situation. The most obvious risk is a constant physical threat to the NHRIs" personnel and facilities
amid armed conflicts. Due to the nature of work, in many instances NHRIs have to be physically
present in the country and conduct in-person monitoring and meetings. The second most
important type of risk stems from the sensitive content of NHRIs" work during an armed conflict.
NHRI staff may expose themselves when uncovering violations of human rights perpetrated by
parties to armed conflicts, including under occupation, investigating cases of disappearances,
opposing the expanding role of military forces in law enforcement, or contesting public denials of

o7 International Committee of the Red Cross. (2018). Professional standards for protection work carried out by
humanitarian and human rights actors in armed conflict and other situations of violence (pp. 30, 50). Available at:
https://www.icrc.org/sites/default/files/external/documents/icrc-002-0999.pdf.
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war crimes.®® Both the content and the processes of collecting and storing this information
present a potential risk for NHRIs.

Thus, NHRIs should exercise risk assessment due diligence to prevent their activities from
exposing the organization and its staff to unacceptable levels of risk. A risk assessment should be
done before initiating the work and on an ongoing basis, focusing in particular on:

e Threats and risks to the NHRI as an institution (e.g. threats to independence, reduction in
mandate or it rapid expansion, financial cuts, electronic and in-person surveillance);

e Threats and risks to the NHRI staff (e.g. injuries, arrests, verbal, written, physical or digital
attacks, threats, restriction of freedom of movement, administrative or judicial harassment,
trumped-up charges, psychological breakdown, burnout, etc.);

e Threats and risks to NHRI interlocutors (human rights defenders, NGOs, other civil society
actors, victims, witnesses, perpetrators, etc.).

The next stage is risk mitigation, during which NHRIs should maintain a wide view of possible
impacts, focus on the most serious harms, and establish strong specific protocols and work plans
to address the risks and threats. The instructions and overall information on risk mitigations
should be communicated appropriately internally and externally. It is important that international
standards, such as the UN Paris Principles and GOs, and international law are considered when
developing risk mitigation measures. Risk mitigation measures may include but are not limited to:

e Preventive mitigation measures: be aware that the best way to manage risks is to avoid
them by following good practices before, during, and after engaging in sensitive or
dangerous activities. For that purpose, the proper level of confidentiality of the processes
and the information must be ensured, and the disclosure of activities and those involved
must be minimised. Consider the use of secure communication lines and encrypted
storage of information, safe and secure locations for meetings, and proper plans and
briefings of all involved on proper policies and actions in case of threats. However, as it
was outlined in ENNHRI's project on the “Role of NHRIs in Situations of Conflict and Post-
Conflict”, while confidentiality is essential for safety, it should be balanced with
transparency by clearly communicating the need for discretion and the methods used for
security. Secure communication, encrypted storage, and safe meeting locations are critical,

68 Special Rapporteur on the Situation of Human Rights Defenders. (2020). Report on human rights defenders
operating in conflict and post-conflict situations (A/HRC/43/51, para. 25). United Nations Human Rights Council.
Available at: https://undocs.org/A/HRC/43/51.



https://ganhri.org/paris-principles/
https://ganhri.org/wp-content/uploads/2019/11/EN_GeneralObservations_Revisions_adopted_21.02.2018_vf.pdf
https://ennhri.org/our-work/topics/human-rights-in-post-conflict/
https://undocs.org/A/HRC/43/51

7 N
ENNHRI

but all involved should understand the rationale behind these measures. Transparent
briefings on threat response plans ensure accountability and objectivity, aligning risk
management with human rights and trust.

e Reactive mitigation measures: a reserve plan of action should be in place at all times.
Possible safe places, routes, and actions outside of the risk area should be identified. It is
essential to determine how to communicate and behave in the circumstances and who can
provide support and protection if needed.

Overall, NHRIs should adopt an institutional code of conduct to establish internal processes,
secure sufficient resources to support risk mitigation activities, and provide adequate training to
ensure relevant capacity and competencies®.

4.3. Setting priorities

Proper analysis and risk assessment should result in an NHRI having an adequate assessment of
the situation, allowing to identify key strategies and approaches for action. In most cases of
violent conflict, there are inevitable tensions between priorities in the short and longer term. An
NHRI may be caught between having to protect people from direct, physical violence and
preventing those situations from arising and focusing on structural violence, discrimination,
deprivation of basic rights, and challenges to the rule of law. This should be properly analysed so
that the NHRI can link as much as possible its urgent work with the structural issues identified and
plan actions for the latter. Assessing the following criteria may be helpful to consider in deciding
on priorities:

e geographic locations (e.g., ensuring that different parts of the country are covered or only
some parts);

e threshold for violations (e.g., focusing only on serious or urgent violations); types of
violations (e.g., torture, killings, forced displacement, sexual violence, destruction of
homes);

e discrimination (e.g., targeting of specific groups); perpetrators (e.g., focusing on specific
perpetrators such as government security forces, armed groups);

o illustrative value of the incident with regard to patterns of violations; access to information,
including access to victims and witnesses, their location, and access to sites of violations;

69 See guidance to managing risks related to handling information in the International Committee of the Red Cross.
(2018). Professional standards for protection work carried out by humanitarian and human rights actors in armed
conflict and other situations of violence (Chapter 5: Managing sensitive protection information). Available at:
https://www.icrc.org/sites/default/files/external/documents/icrc-002-0999.pdf. .
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e expectations of the people of the country concerned and the international community;
time and resources available for investigations;
e availability of expertise to conduct specialized investigations and others’®.

Overall, the UN suggests that the role of NHRIs in times of conflict should be that of ensuring
accountability and combating impunity by gathering information, documenting, doing
investigations and inquiries into specific human rights issues and abuses and publishing-related
reports on violations of international human rights law and international humanitarian law, all of
these steps being essential to the work of future prosecution initiatives, truth-seeking and truth-
telling bodies, reparations measures, and vetting processes’'. Conducting investigations is more
effective if done while the conflict is still underway because witnesses are easier to find and can
provide more reliable evidence, and releasing findings publicly may encourage combatants to
respect human rights for fear of being exposed and punished.

However, each individual conflict demands a response designed to meet the particular context,
which influences the priority-setting process for NHRIs Many NHRIs put a clear strategic focus on
a longer-term (post-conflict) goal of achieving sustainable peace and establishing justice (which is
the key demands in a society in transition, without which peace is not sustainable), through
monitoring human rights situations and reporting on human rights violations during conflict,
directly or indirectly caused by the war. Truth or at least objective information, where possible, is
expected to become known to the public, and an NHRI can investigate, document, file, and share
information from a critical perspective based on a human rights framework.

For example, in 2008 during the armed conflict, the Public Defender in Georgia documented
cases of killings and hostage-taking of civilians, property destruction, torture, and inhumane
treatment. During the ceasefire, the National Human Rights Commission of Nepal established an
investigation committee chaired by a former Supreme Court Judge to investigate and report on
complaints of killings, disappearances, and torture across the country. In Guatemala, the Office of
the Ombudsman created a special investigations section to search for disappeared persons. This
assisted in establishing the truth regarding the whereabouts of hundreds of missing

0 Office of the United Nations High Commissioner for Human Rights. (2015). Commissions of inquiry and fact-finding
missions on international human rights and humanitarian law: Guidance and practice (p. 38). Available at:
https://www.ohchr.org/sites/default/files/Documents/Publications/Col Guidance and Practice.pdf.

T Office of the United Nations High Commissioner for Human Rights. (2008). Guidance note on national human rights
institutions and transitional justice (p. 11). United Nations. Available at: https://w02.unssc.org/free resources/UNDP-
OHCHRToolkit/pdf/NHRIs Guidance Note TJ Oct 08.pdf.
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individuals.”?Another possible priority for an NHRI can be promotion and protection of the rights
of the vulnerable, and to give them a voice.” In Europe in the contexts of armed conflicts, human
rights violations related to all phases of internal displacement has become a priority for NHRIs, in
Georgia, where the NHRI has advised the government on IDP legislation and policy, as well as in
Armenia, Azerbaijan, Bosnia and Herzegovina, Cyprus. " It is particularly important to provide
assistance at borders, address issues related to housing and landmines and ensure safe and
dignified returns for IDPs and refugees. Monitoring and data gathering on internal displacement
has been an important function of NHRIs in Afghanistan, the Democratic Republic of Congo, El
Salvador, Guatemala, Honduras, Irag, Mexico, the Philippines.”

NHRIs can contribute to the implementation of the obligation to prevent mass atrocities and
protect people, for example, by identifying risk factors that may lead to crisis, and through
mediation, monitoring in conflict situations, including places of detention, increasing awareness of
international standards of all parties involved in a conflict, protection of vulnerable groups and
individuals at risk, and prosecution of criminal acts. NHRIs can also identify protection gaps and
recommend steps to close them, integrating concerns about atrocity prevention into their
reporting and holding national authorities accountable for their commitments.”® For example, the
NHRI of Colombia carried out response actions through humanitarian protection work such as
removing people who were in situations of imminent danger to their life, liberty, or integrity from

2 Haasz, V. (2017). R2P and national human rights institutions. Global Responsibility to Protect, 9(3), 318-341. Available
at: https://doi.org/10.1163/1875984X-00903006.

3 Northern Ireland Human Rights Commission & Office of the United Nations High Commissioner for Human Rights.
(2006). International roundtable on the role of national institutions in conflict and post-conflict situations: Roundtable
proceedings report. Belfast, Northern Ireland, 20-22 June 2006. Available at:
https://cdm21069.contentdm.oclc.org/digital/api/collection/ppl1/id/118309/download.

4 See ENNHRI guidance on internal displacement. Special Rapporteur on the rights of IDPs stressed that NHRIs must
be engaged at all phases of displacement, preventing and responding to internal displacement, despite huge and
complex new caseloads of human rights issues during conflict. Special Rapporteur on the Human Rights of Internally
Displaced Persons. (2019). Internal displacement and the role of national human rights institutions (A/HRC/41/40,
paras. 27-29). United Nations Human Rights Council. Available at: https://undocs.org/A/HRC/41/40.

> Special Rapporteur on the Human Rights of Internally Displaced Persons. (2019). Internal displacement and the role
of national human rights institutions (A/HRC/41/40, para. 45). United Nations Human Rights Council. Available at:
https://undocs.org/A/HRC/41/40.

6 United Nations General Assembly & Security Council. (2017). Implementing the responsibility to protect:
Accountability for prevention (A/71/1016-S/2017/556, para. 22). Available at: https://docs.un.org/en/A/71/1016; United
Nations General Assembly & Security Council. (2013). Responsibility to protect: State responsibility and prevention
(A/67/929-S/2013/399, para. 47). Available at: https://docs.un.org/en/S/2013/399; United Nations General Assembly
& Security Council. (2018). Responsibility to protect: From early warning to early action (A/72/884-S/2018/525).
Available at: https://www.un.org/en/genocideprevention/documents/1808811E.pdf.
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the risk zone, and focused on identifying the communities that are most vulnerable and at risk, as
well as distinguishing the dynamics of the armed conflict to prevent the phenomenon of
massacres. Following the 2002 Bojaya massacre, where 119 civilians who had taken refuge in a
church were killed, the NHRI filed a lawsuit against the state for failure to protect its citizens. The
Court ordered the government to pay $800,000 in compensation to the victims' families.””

NHRIs may decide to prioritise actions aimed at providing immediate relief, i.e., protecting
individuals from direct and physical violence and from other serious violations resulting from the
conflict. This means connecting protection work to structural issues that provide compensation
and sustainable support for those who suffer from the conflict, for example, on the right to life,
rights in detention, rights of specific groups, such as children or women’8, social and economic
rights (especially housing, property, social support, education), issues of sexual violence, or other
topics where an NHRI may have expertise and possibility to make a difference in protecting and
promoting human rights. The Ugandan Human Rights Commission proactively monitored and
reported on situations in IDP camps during rebel activities, resulting in massive displacement in
the country between 1986 and 2008.”

Many NHRIs focused on supporting children’s rights during the armed conflict. For example, in
the case of the Human Rights Commissions in Uganda and Afghanistan made important
contributions to negotiations on Action Plans regarding children or in advocacy on specific
incidents.® Involvement of NHRIs can ensure continuity and sustainability of monitoring and
reporting on serious child rights violations. The Philippines Commission on Human Rights raised
concerns over children released from armed groups who remain in temporary military custody at
armed forces camps, without access to adequate facilities to ensure appropriate rehabilitation and

T Pegram, T. (2015). National human rights institutions and their potential role in prevention and response to mass
atrocities in Latin America. In M. Serrano (Ed.), Responsibility to Protect in Latin America: A New Map. Routledge.
Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract id=2465602; See publication that systematises 15
years of functioning of the early warning system in Colombian NHRI. Lund University. (2013). The Case of the
Defensoria del Pueblo in Colombia (p. 59). Available at: https://www.lunduniversity.lu.se/lup/publication/4001682

8 See for example, Committee on the Elimination of Discrimination against Women. (2013). General recommendation
No. 30 on women in conflict prevention, conflict and post-conflict situations (CEDAW/C/GC/30).Available at:
https://www.refworld.org/legal/general/cedaw/2013/en/53711.

"9 Haasz, V. (2017). R2P and national human rights institutions. Global Responsibility to Protect, 9(3), 318-341. Available
at: https://doi.org/10.1163/1875984X-00903006.

80 Office of the Special Representative of the Secretary-General for Children and Armed Conflict, United Nations
Department of Peacekeeping Operations, & United Nations Children's Fund. (2013). Global Good Practices Study:
Monitoring and Reporting Mechanism on Grave Violations Against Children in Situations of Armed Conlflict (p. 36).
Available at: https://www.mrmtools.org/files/MRM Good Practice Study - 27 Nov 2013.pdf.
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reintegration. It hired eight protection monitors for children in situations of armed conflict in five
regions to strengthen the Commission’s efforts in monitoring cases of grave violations against
children in areas identified as most affected by conflict and with helping to collect relevant data. It
also assists the armed forces and other key government agencies in developing their agency-
specific protocols on children in situations of armed conflict.®!

Moreover, the NHRIs in Afghanistan or in Uganda have also made complaints handling an
important part of their strategy during armed conflict. In Afghanistan, complaints helped to
address cases of torture, forced disappearance, forcible displacement, protection of civilians,
provision or facilitating of humanitarian assistance, and realising human rights and UN Guiding
Principles on IDPs in IDP centres.®? The Human Rights Commission of Uganda opened civilian
military operation centres in various regions receiving complaints on human rights violations, the
centres being unique in the sense that they brought together civil and military parties with the
aim to discuss problems and resolve human rights issues in a cooperative way. If the regional
centre was unable to find a solution, the case would be referred to the Commission, which would
then proceed with its formal complaint handling methods.®3

Thus, a list of priorities may be relatively long and could include transitional justice and elements
of peacebuilding, as well as priorities from before the start of the armed conflict that continue to
remain relevant throughout the war. Setting priorities and making strategic decisions should
involve careful analysis, including risk assessments and taking specific measures to mitigate risk,
addressing challenges and considering opportunities, while focusing on both the internal
organization and the external context in which it functions. This approach also entails proper
planning and review of an NHRI's activities. Working during an armed conflict is a real test that
NHRI and its staff must face. Having a solid, thought-out, and realistic strategy, based on the
steps outlined in this section of the paper, should enable the institution to navigate this test with
dignity, safety, and the highest assessment by society and its partners.

8" Nations Security Council. (2022). Children and armed conflict in the Philippines: Report of the Secretary-General
(S/2022/569, paras. 37, 45). Available at: https://undocs.org/S/2022/569.

82 Haasz, V. (2017). R2P and national human rights institutions. Global Responsibility to Protect, 9(3), 318-341. Available
at: https://doi.org/10.1163/1875984X-00903006.

8 Office of the United Nations High Commissioner for Human Rights. (2008). Guidance note on national human rights
(nstitutions and transitional justice (p. 16). United Nations. Available at:
https://www.ohchr.org/sites/default/files/Documents/Publications/PTS-4RevI-NHRI _en.pdf.
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4.4. Planning and Implementation

After the analysis, including risks and mitigation approaches, NHRIs should plan specific steps and
implement their work. The planning can be based on thematic priorities or broken down by key
NHRI's functions during armed conflicts (see Part 1 of the paper). Additionally, NHRIs can consider
developing written procedures for their operations during armed conflicts, including formal
protocols that clarify roles and responsibilities in emergencies. This should include Memorandums
of Understanding (MoUs) with security authorities to ensure the safety of NHRI staff, facilitate
access to conflict zones, and provide logistical support when needed. By having pre-established
agreements with security forces, NHRIs can better mitigate risks and maintain operational
continuity even in volatile environments. NHRIs should analyze which tools and capacities for this
work (legal mandate at national and international level, staff time, budget, internal processes,
technology, and innovation) they have at their disposal. Planning sessions at which NHRIs can
develop strategic plans and action plans for its implementation are essential at this stage and
are crucial for the implementation of the planned work.

In view of the implementation of the strategic approach, engagement with stakeholders is a key
element. Such cooperation is also a requirement under the UN Paris Principles. Cooperation with
actors at the local, regional, and international levels, such as state actors, civil society, and
international organizations, is crucial for the collection and verification of information, including

for the strategic analysis, for communicating priorities and messages, and collecting feedback, to
liaise on interventions and strategies planned, to collect inputs for the monitoring and evaluation
of interventions, to ensure better safety and security of staff, and to overcome the possible
reluctance to engage with state bodies.

In situations of armed conflict, NHRIs" engagement and communication might include direct work
with people living in war-affected areas, work or engagement with CSOs and HRDs, including
those in conflict-affected areas, cooperation with international organizations (also those present
in war-affected areas) and/or those that have access to occupied territory, and also cooperation
with/through the relevant counterpart NHRIs, on the other side of the conflict, if there is a state
with effective control. In one of its recent cases in the context of an armed conflict, the ECtHR
stressed that “...in the absence of formal diplomatic relations [between states in conflict with each
other], formalized means of cooperation are more likely to fail and states may be required to use
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other more informal or indirect channels of cooperation (...)."8 Thus, cooperation between NHRIs
in such cases becomes an opportunity not to be missed.

There are examples of positive cooperation between NHRIs, such as between the Ukrainian and
Russian NHRIs, to facilitate the release of prisoners of war.2> One other example is a regional
cooperation related to an agreement between the NHRI of Indonesia and the Provedoria for
Human Rights and Justice for Timor-Leste signed in 2010, and renewed again in 2011, to focus,
among other issues, on the finding of possibly as many as 4,000 missing children reportedly
abducted to Indonesia during the time it occupied Timor-Leste.®

Another important tool in the implementation of NHRIs" work is the ability to freely formulate and
openly communicate recommendations, as indicated in GOs 1.2 and 1.6. NHRIs are in a position to
address relevant actors, such as the authorities (and its various branches), non-state actors, the
UN, and other international and regional organizations etc. Recommendations can also be
grouped into categories, according to the type of action required, such as “cease and desist”,
calling for an immediate halt to violations; investigation, prosecution, and accountability-related
recommendations (directed to national or international bodies); reparations-related
recommendations, most of which call for the national authorities to provide reparations, witness
protection-related recommendations generally calling upon the State concerned to ensure the
protection of witnesses who cooperated with the commission, institutional or legal reform, in
particular regarding the security sector or the judiciary.?’

4.5. Assessment, review and adaptation of strategy

NHRIs should regularly monitor and evaluate the situation and its own activities, especially as the
context, including challenges, and opportunities tend to evolve rapidly in conflict settings.

84 European Court of Human Rights. (2019). Gtizelyurtlu and Others v. Cyprus and Turkey [GC], Application No.
36925/07, Judgment of 29 January 2019, § 237. Retrieved from https://hudoc.echr.coe.int/eng?i=001-189781.

8 For example, several internationally-mediated meetings between the heads of NHRIs were held in 2022, including
by ENNHRI, resulting in a number of prisoners of war exchanges.

8 Haasz, V. (2017). R2P and national human rights institutions. Global Responsibility to Protect, 9(3), 318-341. Available
at: https://doi.org/10.1163/1875984X-00903006.

87 Office of the United Nations High Commissioner for Human Rights. (2015). Commissions of inquiry and fact-finding
missions on international human rights and humanitarian law: Guidance and practice (pp. 94-96). United Nations.
Available at: https://www.ohchr.org/sites/default/files/Documents/Publications/Col Guidance and Practice.pdf;
Adhikari, B. (2004). Building capacity of national human rights institutions: The case of Nepal (p. 235). National Human
Rights Commission Nepal. Available at: https://www.nhrcnepal.org/uploads/publication/Building Capacity of NHRIs-

Nepal casel.pdf.
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Flexibility and agility in reacting to changes are essential to ensure an adequate response from
NHRIs. Regular assessments can be done on the teams (departments) level, for example, once a
month, also including the provision of important feedback by staff working on the ground, with
elements of learning on their own and others’ lessons learned and good practice and making
immediate changes in operational plans.

A more thorough review of work should also be done on the office level, jointly with all
department representatives, through staff meetings, feedback forms, staff retreats, etc., ensuring
proper connection to NHRI leadership and alignment with strategic vision. NHRIs may decide to
make the evaluation outcomes public to promote their own accountability to the public.

Finally, resilience and sustainability are essential aspects of the strategies for NHRIs operating in
armed conflict settings. To maintain their ability to promote and protect human rights, NHRIs can
consider developing resilience by strengthening internal structures, diversifying funding sources,
and ensuring staff safety and well-being. Building strong networks with local communities, civil
society, and international organizations can also enhance their ability to function amid
disruptions.

Sustainability, on the other hand, involves long-term planning to ensure that NHRIs can continue
operating effectively, even in protracted conflicts. This includes adopting flexible, conflict-sensitive
approaches to human rights monitoring, investing in technology for remote documentation of
abuses, and creating contingency plans for when direct access to affected areas is impossible. For
instance, the Moldovan NHRI effectively utilized technology to overcome barriers to physical
access to regions like Transnistria. Remote monitoring tools allowed the NHRI to gather data on
human rights conditions in inaccessible areas, while digital platforms facilitated education and
awareness-raising among stakeholders in this region. These innovations demonstrate how
technology can address immediate challenges and support long-term capacity-building,
particularly in conflict-affected regions. Hence, y focusing on resilience and sustainability, NHRIs
can adapt to the challenges posed by conflict while remaining committed to their core mission of
protecting human rights.
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Conclusions

The work of NHRIs is guided by international and regional standards, declarations, and good
practice. However, the standards and practices for NHRIs activities during armed conflict are
rather limited and fragmented. The human rights situation amid armed conflicts is challenging to
be monitored and assessed, and in order to exercise their functions and roles, NHRIs have to
develop in-depth knowledge of specialized law, practice and skills. NHRIs should always respect
the general principles of human rights, then look at context-specific recommendations and
guidance developed by international and regional human rights mechanisms and NHRIs'
networks, and apply these to their specific context.

NHRIs might face numerous challenges during an armed conflict. The list is long, from issues
related to safety and security and lack of capacity to carry out professional work to problems
associated with the independence of the mandate and sustaining possible pressures. The
awareness and analysis of threats and challenges, especially those that may undermine
compliance with_the UN Paris Principles, should strengthen NHRIs' ability to withstand such
pressures and mobilise NHRIs to recognize the opportunities and exercise their mandate in line

with the UN Paris Principles. Work in armed conflict requires personal strength, staff resilience,
institutional independence, and, fundamentally, strategic thinking about the implementation of an
NHRIs" mandate in line with international law and_the UN Paris Principles.

Armed conflicts require NHRIs to adapt and develop new strategies. Implementing five steps,
including analysis, assessment of risk, identification of priorities, efficient planning, constant
adaptation, and review of own work, should ensure that an NHRI's strategic vision is put in place
during an armed conflict.


https://ganhri.org/paris-principles/
https://ganhri.org/paris-principles/
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Annex |. Fundamental international and regional cases that are important to
consider for NHRIs operating in armed conflicts

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory
(Advisory Opinion, ICJ, 2004).88 This advisory opinion dealt with the construction of a wall by
Israel in the occupied Palestinian territories. The ICJ concluded that the construction violated
international law, including humanitarian law and human rights protections. The case emphasized
the responsibility of states to uphold human rights -including economic and social rights- even
during armed conflict, providing a basis for NHRIs to advocate for the protection of rights during
such situations. The case is relevant to NHRIs as it can be used as a precedent to challenge
government actions that violate international humanitarian and human rights law, arguing that
armed conflict does not absolve states of their obligations.

Prosecutor v. Jean-Pierre Bemba Gombo (International Criminal Court, 2016).2° In this case
Jean-Pierre Bemba, a military leader, was convicted of war crimes and crimes against humanity for
acts committed by his troops in the Central African Republic (CAR). Although his conviction was
later overturned on appeal, this case demonstrated the ICC's role in addressing individual
responsibility for human rights violations in conflict situations. NHRIs can reference this case to
highlight the individual accountability of leaders for human rights violations during armed
conflicts and engage with international courts to support investigations and document violations.

Abella v. Argentina (Inter-American Commission on Human Rights (1997).%° This case
examined the treatment of combatants during a military uprising in Argentina. The commission
ruled that both international humanitarian law and human rights law applied simultaneously
during the conflict. This case reinforces the notion that human rights protections continue to
apply during armed conflict, giving NHRIs legal support to engage in monitoring and advocacy in
such situations.

8 United Nations General Assembly. (2022). Israeli practices affecting the human rights of the Palestinian people in the
Occupied Palestinian Territory, including East Jerusalem (A/77/356). Available at:
https://www.un.org/unispal/document/auto-insert-204033/.

8 International Criminal Court. (2016). Situation in the State of Palestine: Decision on the Prosecutor’s request for
authorization of an investigation pursuant to article 15 of the Rome Statute (ICC-01/18-12). Available at:
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016 02238.PDF

% European Court of Human Rights. (2011). Al-Skeini and Others v. The United Kingdom (Application No. 55721/07, §
74). Available at: https://hudoc.echr.coe.int/eng?i=001-105606.



https://www.un.org/unispal/document/auto-insert-204033/
https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_02238.PDF
https://hudoc.echr.coe.int/eng?i=001-105606
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Democratic Republic of the Congo v. Uganda (International Counrt of Justice, 2005).”" This
case involved claims by the Democratic Republic of the Congo (DRC) that Uganda violated its
sovereignty and committed human rights abuses during its military occupation. The ICJ ruled that
Uganda violated both international humanitarian law and human rights law. The ruling clarifies
that states engaged in armed conflict are bound by human rights obligations, empowering NHRIs
to document violations committed by both domestic and foreign actors within the jurisdiction of
their own state.

Prosecutor v. Dusko Tadié (1994).22 The Tadic case is a cornerstone in understanding how
armed conflicts are classified and how war crimes and crimes against humanity are prosecuted.
NHRIs can use the legal principles established in this case to advocate for the protection of
human rights during conflicts; document and report individual and group violations; support
international accountability mechanisms; ensure that both state and non-state actors are held
accountable for war crimes and crimes against humanity.

Cyprus vs Turkey (1994).% The European Court of Human Rights (ECtHR) established a general
principle that should guide NHRIs in their approach to the human rights situation of individuals in
an non-government controlled territory: “life goes on in the territory concerned for its inhabitants.
That life must be made tolerable and be protected by the de facto authorities, including their
courts; and, in the very interest of the inhabitants, the acts of these authorities related thereto
cannot be simply ignored by third States or by international institutions (...). To hold otherwise
would amount to stripping the inhabitants of the territory of all their rights whenever they are
discussed in an international context, which would amount to depriving them even of the
minimum standard of rights to which they are entitled”.

T International Court of Justice. (2005). Case Concerning Armed Activities on the Territory of the Congo (Democratic
Republic of the Congo v. Uganda) (Judgment of 19 December 2005).Available at: https://www.icj-cij.org/case/116.

% International Criminal Tribunal for the former Yugoslavia (ICTY). (n.d.). Case Information Sheet: The Prosecutor v.
Dusko Tadic. Available at: https://www.icty.org/x/cases/tadic/cis/en/cis tadic en.pdf.

9 Judgment on the merits delivered by the European Court of Human Rights. (2001). Cyprus v. Turkey, Application
No. 25781/94, Judgment of 10 May 2001, § 96; see also p. 56, § 125.
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-68381%22]}. In elaborating this approach, the Court drew on
the Advisory Opinion of the International Court of Justice (ICJ) in the Namibia case, that “even if the legitimacy of a
State was not recognised by the international community, international law recognises the legitimacy of certain legal
arrangements and transactions in such a situation, ... the effects of which can be ignored only to the detriment of the
inhabitants of the [t]erritory”, Cyprus v Turkey, § 96 and p. 56, § 125 of the ICJ Advisory Opinion.



https://www.icj-cij.org/case/116
https://www.icty.org/x/cases/tadic/cis/en/cis_tadic_en.pdf
https://hudoc.echr.coe.int/eng#%7B%22itemid%22:%5B%22001-68381%22%5D%7D
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Isayeva v. Russia (2005).%* The case concerned the Russian military’s aerial bombardment of a
Chechen village in 1999, which killed civilians. The applicant claimed that Russia violated the right
to life (Article 2) by using excessive force. The ECtHR found that Russia had violated Article 2 by
failing to take adequate precautions to protect civilians. The court emphasized that even during
armed conflict, states must minimize harm to civilian populations. This case reinforces the
principle that states must exercise restraint in military operations and that the right to life must be
safeguarded, even in conflict zones. The case is relevant for NHRI's monitoring activity and
potential difficulties of assessing violation and lack of fulfilment of the right to life during armed
conflicts.

Al-Jedda v. United Kingdom (ECtHR, 2011).>> This case addressed the detention of an Iraqi
civilian by British forces during the Iraqg conflict. The court held that the UK was responsible for
violating the right to liberty under the European Convention on Human Rights. This case provides
useful insight into the monitoring and reporting on the human rights and conditions of
individuals detained during armed conflict.

Catan and Others v. Moldova and Russia (2012).%¢ The applicants, who lived in Transnistria, a
non-goverment controlled territory of Moldova, claimed that their right to education (Article 2 of
Protocol No. 1 of the European Convention on Human Rights (ECHR) was violated by the Russian-
backed Transnistrian authorities, who closed down schools teaching in the Moldovan language.
The ECtHR held that Russia was responsible for the violation due to its political and military
support for Transnistrian authorities, even though the region was not part of Russia. The court
found that Russia had "effective control" over the region. NHRIs can rely on this case to argue
that states providing indirect control or support to non-state actors can still be held accountable
for human rights violations committed by those actors in conflict areas.

Georgia v. Russia (I) (2014).%” This inter-state case arose from the 2008 armed conflict between
Georgia and Russia. Georgia claimed that Russia committed serious human rights violations,
including killings and mass displacement of civilians. The ECtHR ruled that Russia was responsible

% Ibid.

% European Court of Human Rights. (2011). Al-Jedda v. The United Kingdom, Application No. 27021/08, Judgment of 7
July 2011. Retrieved from https://hudoc.echr.coe.int/fre?i=001-105612.

% European Court of Human Rights. (2012). Catan and Others v. The Republic of Moldova and Russia, Applications
Nos. 43370/04, 8252/05, and 18454/06, Judgment of 19 October 2012. Retrieved from
https://hudoc.echr.coe.int/fre?i=002-7212.

9 European Court of Human Rights. (2014). Georgia v. Russia (1), Application No. 13255/07, Judgment of 3 July 2014.
Retrieved from https://hudoc.echr.coe.int/eng?i=001-145546



https://hudoc.echr.coe.int/fre?i=001-105612
https://hudoc.echr.coe.int/fre?i=002-7212
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for human rights violations during its occupation of parts of Georgian territory. The court held
that Russia’s effective control over the region made it liable for violations, including killings and
forced displacement under Articles 2 and 3 of ECHR. This case demonstrates that states can be
held accountable for violations in areas under their effective control, even during armed conflict.
NHRIs can use this case to demand state accountability for violations committed in occupied
territories or areas of de facto control.

Hassan v. United Kingdom (2014).%® The case involved the capture and detention of an Iragi
national by British forces during the Irag War. The applicant argued that his brother's detention
violated the right to liberty under Article 5 of the ECHR. The ECtHR ruled that while Article 5
generally prohibits arbitrary detention, there can be lawful exceptions during armed conflict.
However, such detention must still comply with the Geneva Conventions. In this case, the
detention was found lawful as the UK had adhered to the laws of armed conflict. This case
highlights the interaction between international humanitarian law (IHL) and human rights law in
conflict situations. It reinforces the principle that human rights, such as the right to liberty, must
be respected even during wartime, though with some lawful exceptions. NHRIs can refer to this
ruling to advocate for lawful detention practices during armed conflicts, ensuring that states
adhere to both human rights and IHL standards when detaining individuals.

Ukraine and the Netherlands v. Russia (2025.)>°This landmark inter-state case concerned
widespread human rights violations committed by Russia in eastern Ukraine and Crimea between
2014 and 2022. The European Court of Human Rights found Russia responsible for grave abuses
including killings, torture, forced deportations, suppression of dissent, and the downing of flight
MH17. The Court held that Russia exercised effective control over the occupied territories and was
accountable for systematic violations of the European Convention on Human Rights. This
judgment sets a major precedent for state accountability during armed conflict and occupation.

Co-funded by t* *
the European Union

% European Court of Human Rights. (2014). Hassan v. The United Kingdom, Application No. 29750/09, Judgment of 16
September 2014. Retrieved from https://hudoc.echr.coe.int/fre?i=001-146501.

% European Court of Human Rights. (2025). Ukraine and the Netherlands v. Russia, Applications Nos. 8019/16,
43800/14, 28525/20, and 11055/22, Judgment of 9 July 2025. Retrieved from
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22002-14493%22]}.
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