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Office of the Ombudsperson

Implementation of regional actors’ and NHRI’s recommendations on
rule of law (from previous year) and actions undertaken by NHRI to
facilitate implementation

State authorities follow-up to regional actors’ recommendations on rule of law

In 2023, the efforts to increase human resources in the justice system continued. As for

non-judicial staff, 200 judicial officers and 19 legal advisers to Magistrates' Support

Offices began their duties in the support offices for the courts. The procedure for
hiring 135 magistrates (52 judges for the judicial courts, 31 magistrates for the

Administrative and Tax Courts and 52 for public prosecutors) was authorized.

Legal diplomas to improve the efficiency of the administrative and tax courts were
approved, such as: i) The exceptional regime for encouraging the resolution of
pending judicial cases in Administrative and Tax Courts; ii) the creation of specialized

sub-sections in the second instance of Administrative and Tax Courts.

In 2023, a Ministerial Order was issued to regulate the legislation that, in 2021,

established new mechanisms to control the electronic distribution of proceedings (in
the judicial administrative and tax jurisdiction). That legislation came into force on 11

May 2023.

Portugal has developed an anti-corruption legal framework, whose effectiveness
depends on the full operationality of the National Anti-Corruption Mechanism and the

Transparency Entity.

Its mission is to promote transparency and integrity in public action and to ensure the
effectiveness of policies to prevent corruption and corruption-related offences. It was

established in 2021 and installed on 6 June 2023. The sanctions regime laid down in


https://www.portugal.gov.pt/pt/gc23/comunicacao/comunicado?i=tomada-de-posse-de-200-novos-oficiais-de-justica-e-progressao-de-560-profissionais-destas-carreiras
https://diariodarepublica.pt/dr/detalhe/portaria/86-2023-210982935
https://diariodarepublica.pt/dr/detalhe/portaria/155-b-2023-214119139
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the General Regime for the Prevention of Corruption came into force, also in June

2023.

In 2023, some staff was appointed to the National Anti-Corruption Mechanism.
However, at the end of 2023, it was reported in the media that this organization did
not have enough support staff to respond to the body's duties. The recruitment of this
staff has been facing constraints caused by the legal obligation to resort to public

sector workers.

The installation of the Transparency Entity, established in 2019, will take place once the
necessary human and material resources are guaranteed and the operation of the

electronic platform.

In 2023, some progress was made. The President and 2 members took office on 15
February 2023. The draft Regulation for standardizing procedures for the
computerized registration of unique declarations of income, assets, interests,
incompatibilities, and impediments of holders of political offices, high public offices,

and equivalent positions was submitted for public consultation.

However, the verification of declarations on paper is still being conducted by the
Public Prosecutor’s Office at the Constitutional Court and on November 2023, the

Parliament recommended the government to take measures to ensure the functioning

of the Transparency Entity.

There were no recommendations issued by regional actors on the Ombudsperson

concerning the rule of law.
Establishment, independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The Portuguese NHRI was last reaccredited with A-status by the Sub-Committee on
Accreditation in November 2017. On that occasion, the SCA welcomed the amendments
to the institution’s law that provided it with a broad mandate to promote and protect

human rights, as well as mandating it as the National Preventive Mechanism (NPM).


https://mec-anticorrupcao.pt/atos-menac/
https://observador.pt/2023/12/09/mecanismo-nacional-anticorrupcao-recebeu-17-denuncias-de-corrupcao-em-2023/
https://diariodarepublica.pt/dr/detalhe/aviso/24850-2023-808199560
https://diariodarepublica.pt/dr/detalhe/resolucao-assembleia-republica/132-2023-225044390
https://www.ohchr.org/sites/default/files/Documents/Countries/NHRI/GANHRI/SCA_Report_November_2017_-_ENG.pdf
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With regards to the selection and appointment of the Provedor, the SCA acknowledged
that the process is governed by Portuguese Parliament’s Rules of Procedure but took
the view that the process enshrined in the enabling law was not sufficiently broad and
transparent. The SCA recommended the Provedor to advocate for the formalization of a

clear, transparent, and participatory selection and appointment process.

Moreover, the SCA included a recommendation on the dismissal process for the Deputy

Ombudspersons.

The periodic accreditation of the Portuguese NHRI will be considered by the SCA in
April 2024.

Follow-up to SCA Recommendations and relevant developments

In Portugal, only the Ombudsperson is elected by Parliament, as outlined in the
Constitution. In addition, the dismissal of the Ombudsperson, is governed by the Statute
of the Ombudsperson. The two Deputy Ombudspersons are not elected. They are
appointed on discretion of the Ombudsperson among people with a suitable university
degree and verified reputation of integrity and independence (Article 16 (1) of the
Statute of the Ombudsperson). The dismissal of the deputies is therefore linked to the

nature of their appointment as senior positions within the institution.
Regulatory framework
Independence of the Ombudsperson

The national regulatory framework applicable to the Office of the Ombudsperson has
not changed since January 2023. All guarantees of independence mentioned in the

2023 ENNHRI rule of law report are still in force. According to the Constitution (Article

23 (3)) and the Statute of the Ombudsperson (Article 1 (1)), the Ombudsperson is an
independent State body elected by the Parliament by a two-thirds majority of votes.
Moreover, the Statute explicitly reaffirms and guarantees the complete independence

of the Ombudsperson in the performance of his/her duties (see Article 1 (4), and Article


https://ennhri.org/wp-content/uploads/2023/08/Portugal_Country-Report_Rule-of-Law-2023.pdf
https://www.provedor-jus.pt/en/who-we-are/basic-legislation/constitution-of-the-portuguese-republic-extracts/
https://www.provedor-jus.pt/en/who-we-are/basic-legislation/statute-of-the-ombudsman/

7 N

ENNH

7). This means that he or she cannot receive instructions from any other body,

institution, or entity, including the Government.

Moreover, the Statute (Article 5) determines that the appointment as Ombudsperson
may only fall upon a citizen who, besides meeting the conditions required for being
elected a Member of the Parliament, enjoys a well-established reputation of integrity
and independence. Article 11 of the Statute stipulates that the incumbent shall be
subject to the same incompatibilities that apply to the court of law judges in office
(paragraph 1) and prohibits him or her from holding any position within the bodies of
political parties or associations, as well as from engaging in any public political party

activities (paragraph 2).

The Ombudsperson is also endowed with a set of other important personal,
institutional, functional, and organizational guarantees, provided for by the Statute that

cement and strengthen the independence and autonomy of the institution.
NHRI enabling and safe environment

There were no significant changes in the environment in which the Ombudsperson
operates that would impact the independent and effective fulfilment of its mandate.
There were no challenges related to the rule of law environment in Portugal with an

impact on the work of the institution.

State authorities sufficiently ensured an enabling environment for the Ombudsperson
to independently and effectively carry out her work. The practice confirms the
complete respect of public authorities for the independence, integrity, and credibility

of the Office of the Ombudsperson in the performance of its duties.

The participation of the Ombudsperson in the process of drafting laws and other
regulations takes place on a regular basis, normally upon request of a parliamentary
committee for the submission of a written opinion of for an ‘in-person’ hearing before
the committee. The NHRI can point out shortcomings in legislation, issue

recommendations concerning its interpretation, amendment, or revocation, or suggest

R
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the drafting of new legislation — i.e. legislative recommendations. It can also request
the Constitutional Court to declare the unconstitutionality or illegality of any legal

provisions and to rule on cases of unconstitutionality due to a legislative omission.

The legal framework of the Ombudsperson includes strong provisions to ensure that
national authorities are required to cooperate with and respond to the requests of the
NHRI. Further, it enshrines an obligation for addressees of the recommendations to
provide a reasoned and timely response. The Ombudsperson may, at any time, by her
initiative, address the parliament, if public administration authorities are failing to
implement recommendations or refuse to cooperate with the Office of the

Ombudsperson. In general, recommendations and remarks made by the

Ombudsperson were well received and followed by their addressees, in 2023.

The Office of the Ombudsperson has sufficient resources (appropriate budget and
staffing) to perform its functions and to fulfil its mission and mandate independently,

as established by the Constitution and the law.
Checks and balances

The guarantees and safeguards described in the previous ENNHRI Rule of Law Reports
remain in place. The Portuguese Constitutional system provides a strong and serious

regime of checks and balances between the three branches of government.
Separation of powers

In general, the principle of separation of powers, including the independence of the
judiciary, as well as the fundamental rights and freedoms, including freedom of
expression, freedom of assembly, and freedom of the press, were safeguarded in

2023.

In the Rule of Law Index 2023, Portugal scored 75% for civic participation, 79% for

freedom of expression, and 85% for freedom of association.


https://www.provedor-jus.pt/recomendacoes-e-outras-decisoes/recomendacoes/?ano=2023
https://worldjusticeproject.org/rule-of-law-index/downloads/WJPIndex2023.pdf
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Impact of securitisation on the rule of law and human rights
NHRI’s actions to promote and protect human rights and rule of law in the context
of national security and securitisation

The Portuguese Ombudsperson undertook actions, in 2023, to promote human rights

and the rule of law in the context of national security and securitisation.

The Ombudsperson closely monitored the restructuring of the Portuguese Immigration

and Borders Service (SEF) and the transferring of its administrative competencies to a

new administrative body (the Agency for Integration, Migration and Asylum or
"AIMA"), and the transferring of the remaining border-police related competencies to
other security forces. The first thematic report which includes recommendations for the

transition period, was published in July 2023.

Only time will tell whether the intended institutional separation between administrative
activity and border policing and criminal investigation will actually bring good results in
combating human trafficking and hosting migrants and asylum seekers guaranteeing

their integration in society.

In the abovementioned report the, the Ombudsman noted that the process of
restructuring of the Portuguese Immigration and Borders Service was carried out
without proper public debate and in the absence of any study or independent report
to support it, namely weighing the benefits from the perspective of home security and
criminal investigation against the costs of wasting the know-how and expertise of a
specialized border police service and the complexity of an effective coordination

between multiple police forces.

Furthermore, the Ombudsman expressed concern about the fact that the legislator did
not take into account that, from the migrant’s perspective, the trust that has existed for
years between migrants and those who work at the High Commission for Migration —
an entity which has now been absorbed by the new Agency (AIMA) and has been

absolutely essential for the effectiveness of the reception and integration policy -


https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=3468&tabela=leis
https://www.pgdlisboa.pt/leis/lei_mostra_articulado.php?nid=3468&tabela=leis
https://www.provedor-jus.pt/documentos/Relat%C3%B3rio%20SEF072023.pdf
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cannot be replicated in a model in which the body responsible for promoting migrants'
rights is precisely the one with the power to decide on the possible irregularity of the
migrant's situation, and which may even order their removal from national territory.
Measures to reestablish such firewalls are needed in order to ensure that
undocumented migrants are not inhibited from reaching out to the new Agency
seeking assistance for the protection of their rights (access to health service, schools,

and other social service institutions). The Ombudsperson remains alert on the topic.

The Ombudsperson has specific responsibility for monitoring places of detention since
it was designated “NPM" under the OPCAT. The NPM conducted regular visits to
prisons, pretrial detention areas and juvenile detention facilities, migrants’ detention

centers and police stations.

In 2023, the NPM's Report on the Public Security Police was published, addressing

concerns widely signalled by the European Committee for the Prevention of Torture
and Other Inhuman or Degrading Treatment or Punishment. This concern was
highlighted in a report an ad hoc visit to Portugal focused on strengthening the

protection of detained individuals against ill-treatment by law enforcement officers.

Aligning its activities with these concerns, the NPM intensified monitoring of detention
facilities managed by law enforcement services, prioritizing visits to establishments of
the Public Security Police. The conditions of detention of individuals in vulnerable
situations (foreigners, individuals with psychological disorders, and minors) and their

treatment were taken into consideration.

During 2023, the Ombudsperson was also involved in initiatives aimed at promoting
human rights and the rule of law in the context of national security and securitization,
an example of which was the NPM's participation in the Initial Training Course for
Prison Guards 2023 with a presentation on "People Deprived of Liberty and Human

Rights".


https://www.provedor-jus.pt/documentos/relatorio-tematico-sobre-a-psp/
https://rm.coe.int/1680a05953
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Implementation of European Courts’ judgments

The number of implemented cases by Portugal is 503 (this number includes all
judgments and decisions from the European Court of Human Rights, including friendly
settlements, where the Council of Europe’s Committee of Ministers has decided that all

necessary follow-up measures have been taken).

On 7 December 2023, Portugal had 16 leading judgments of the ECtHR pending

implementation. There were 15 leading judgments pending on 7 December 2022.

On average, the time that leading judgments had been pending implementation was

five years and one month, an increase compared to an average of three years and ten

months in 2022.

The longest pending leading judgment of the European Court of Human Rights
against Portugal is the case of Moreira Ferreira v. Portugal (application no. 19808/08),
pending since 2011. It concerns the failure of the court of appeal to hear the applicant
in-person, in criminal proceedings brought against her which resulted in her

conviction.

The main issues raised by the cases brought before the Committee of Ministers (under

ongoing supervision) are access to a court; fairness of judicial proceedings;

enforcement of domestic judicial decisions; and length of judicial proceedings.

Lately, the judgments of the ECtHR concern conditions of detention in prison

establishments.

In 2019, Portugal was found to have violated Article 3 of the European Convention of
Human Rights in a case concerning the minimum standards of privacy and dignity
when using sanitary facilities in prison cells (see the judgment of 3 December 2019 of

the European Court of Human Rights, in the case of Petrescu v. Portugal, no.

23190/17).

In 2022, in two cases, the ECtHR once again held that the applicants were kept in

detention in poor conditions in breach of Article 3 of the Convention concerning the


https://www.coe.int/en/web/impact-convention-human-rights/portugal
https://www.coe.int/en/web/execution/portugal
https://static1.squarespace.com/static/55815c4fe4b077ee5306577f/t/64a29f5698963750a81c90f7/1688379227726/Justice%2BDelayed%2Band%2BJustice%2BDenied_Final%282%29.pdf
https://hudoc.echr.coe.int/?i=001-105519
https://rm.coe.int/mi-portugal-eng/1680a23ca2
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-198717%22]}
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inadequate conditions of detention (see the judgment of 15 September 2022 of the

European Court of Human Rights, in the case of Ribeiro dos Santos and Jevdokimovs

v. Portugal, no. 28688/20 and 8655/21).

Already in 2024, a new judgment concerning conditions of detention was delivered by
the ECtHR (see the judgment of 9 January 2024 of the European Court of Human

Rights, in the case of Miranda Magro v. Portugal, no. 30138/21). The case was about

the preventive detention of a mentally ill person, exempted from criminal
responsibility, at a prison hospital’s psychiatric unit, in inadequate conditions and
without appropriate assistance and care, pending placement in an appropriate mental
health facility. In addition, the Court also held that there was a violation of Article 5 § 1
of the Convention. The judgment expressly cites Reports of the Ombudsperson in her
role as NPM (para. 51-57). The Court, while taking dure note of the positive steps
recently taken in national legislation to favour the placement of persons with mental
disorders in mental health facilities in the wider health system, made it clear that the
enactment of legislation will not in itself solve the problems, as effective measures are
needed to implement and enforce the provisions. Portugal is required to take general
measures to address structural nature of issues arising in context of the enforcement
of preventive detention measures in prison facilities. Necessary steps must be taken as
a matter of urgency to secure appropriate living conditions and the provision of
suitable and individualised forms of therapy to mentally ill persons to support their

possible return and integration into the community.

It should be noted that, in 2023, a new Mental Health Act was approved (Law no.
35/2023, of July 21), which still needs to be implemented.


https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-219123%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-219123%22]}
https://hudoc.echr.coe.int/#{%22fulltext%22:[%22portugal%22],%22sort%22:[%22kpdate%20Descending%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-229894%22]}
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Other challenges in the areas of rule of law and human rights

The Portuguese prison system is facing pressing challenges such as the difficult living

conditions for inmates due to overcrowding in some prisons.

On 31 December 2023, the overall occupancy rate of prisons decreased slightly but
remained at more than 90% of its capacity which is an indicator of imminent prison

overcrowding, according to the Council of Europe’s indicators.

The NPM in its annual reports has pointed out problems associated with overcrowding:

the reduction of space per person, the lack of privacy, the impossibility of providing
occupational activities, and the potential to contribute to greater conflict between
inmates. In addition, accommodation in the Portuguese prison system continues to

occur mainly in collective spaces, i.e. in cells with plural occupancy and dormitories.

The waiting time for the acquisition of residence permits for migrants is another
pressing challenge in the area of the rule of law and human rights. In general, the high
volume of requests for appointments, combined with the lack of resources, made it
impossible to satisfy all the requests addressed to the Portuguese authorities in time.
After closely monitoring the situation, a thematic report was published in July 2023, with
some suggestions and recommendations and the Ombudsperson remains seized of the

matter.

In the justice system, despite some improvements, the length of court proceedings
persists as a structural challenge. Data show that the disposition time for civil and
commercial cases registered a decrease in all instances. In administrative cases, the
disposition time has also decreased in all instances, while remaining high, in particular in

the second instance, where it remains above 830 days.

Equity in access to legal aid is also a challenge. According to the Portuguese Bar

Association, an average of 400 requests for legal protection were received every day
from citizens who could not afford a lawyer. Portugal grants legal aid based on the

applicant’s income. Most requests are accepted, but thousands of applications are still


https://dgrsp.justica.gov.pt/Portals/16/Estatisticas/%C3%81rea%20Prisional/Quinzenais/2023/2q12-2023-sexpen.pdf?ver=IRPV7iEkj3gPdct6uxgzyw%3d%3d
https://www.provedor-jus.pt/mecanismo-nacional-de-prevencao/relatorios-anuais-de-atividade-mnp/
https://www.provedor-jus.pt/documentos/Relat%C3%B3rio%20SEF072023.pdf
https://commission.europa.eu/system/files/2023-06/Justice%20Scoreboard%202023_0.pdf
https://portal.oa.pt/comunicacao/imprensa/2023/11/18/ha-quase-400-pedidos-de-apoio-judiciario-por-dia/
https://portal.oa.pt/comunicacao/imprensa/2023/11/18/ha-quase-400-pedidos-de-apoio-judiciario-por-dia/
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rejected every year on the basis that their income is too high to benefit from legal aid.
The Ombudsman has received complaints about delays in processing requests and the
complexity of the application forms used by applicants. Some complaints were

introduced by inmates, in the context of disciplinary procedures.
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the European Union
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