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Commissioner for Human Rights

Implementation of regional actors’ and NHRI’s recommendations on
rule of law (from previous year) and actions undertaken by NHRI to

facilitate implementation

State authorities follow-up to regional actors’ recommendations on rule of law

The Commissioner believes that public authorities have made initial efforts to address
the underlying issues highlighted in reports issued by ENNHRI or other regional actors,

such as the European Commission in its 2023 Rule of Law Report. However, it is difficult

to assess the effectiveness of these actions at this stage.

First, the European Commission, in its 2023 Rule of Law Report, recommended
strengthening the rules and mechanisms to enhance the autonomous governance and
editorial independence of public media, taking into account European standards in this
sphere. The Minister of Culture and National Heritage's actions aimed at introducing
staff and management changes in State-owned broadcasting companies, such as Polish
Television (Telewizja Polska S.A.) and Polish Radio (Polskie Radio S.A.) can be seen as a
way to address the EC recommendation. These changes were intended to address
irregularities in the public broadcasters’ functioning. In particular, in recent years, Polish
public media have failed to ensure pluralism, impartiality, balance, and independence in
their messaging. It is also important to note that the model for appointing members of
management and supervisory boards of the public broadcasters, as outlined in the Act
of 30 December 2015 amending the Broadcasting Act, does not ensure the
independence of public media from political authorities. This Act was reviewed by the
Constitutional Tribunal, which found that its provisions were inconsistent with the
Constitution since it deprived the National Broadcasting Council of the powers
necessary for that body to carry out its function of “upholding freedom of expression,

the right to information and the public interest in broadcasting” (Article 213 of the

R


https://commission.europa.eu/document/download/b576c76e-0755-4690-9266-7895c4294433_en?filename=48_1_52627_coun_chap_poland_en.pdf
https://commission.europa.eu/document/download/b576c76e-0755-4690-9266-7895c4294433_en?filename=48_1_52627_coun_chap_poland_en.pdf
https://www.osce.org/files/f/documents/6/2/464601.pdf
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Constitution) and transferred them to the newly established National Media Council
(judgment of the Constitutional Tribunal of 13 December 2016, case no. K 13/16).
Therefore, it must be acknowledged that the legitimacy of the management and
supervisory boards appointed after the Constitutional Tribunal's judgment by the
National Media Council was based on an unconstitutional legal norm, as the National

Broadcasting Council did not participate in the appointment procedure.

However, according to the Commissioner for Human Rights, the way these changes

were introduced in December 2023 may raise questions about their legality. Therefore

the Commissioner has expressed his position on the matter to the Minister. Additionally,

the Commissioner has reiterated the importance of implementing the Constitutional

Tribunal's jJudgment and the necessity to provide the National Broadcasting Council
with the competencies to appoint and dismiss the authorities of Polish Television and

Radio (see also the Commissioner’'s motion from 8/01/2024).

Second, the EC, in its Report, expressed serious concerns related to the independence

of the National Council for the Judiciary (NCJ) that need to be addressed.

The Minister of Justice has presented a draft law aimed at reforming the National
Council of the Judiciary. According to the proposed changes, judge-members of the
NCJ will no longer be elected by the Sejm, but by all the judges in elections organized

by the National Electoral Commission.

The Commissioner believes that this draft is a positive step towards implementing the

standards set by the ECtHR and the CJEU into the Polish legal system. However, it does

not address the main systemic issue, which is the status of around 2,300 judges
appointed at the request of the National Council of the Judiciary between 2018 and
2023. Consequently, the draft requires some adjustments to fully realize the legislator's
intentions, uphold individual rights, and consider the input of civil society in the judicial

appointment processes.


https://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU20160002210
https://bip.brpo.gov.pl/pl/content/rpo-media-publiczne-sytuacja-potrzebna-nowelizacja-mkidn
https://bip.brpo.gov.pl/pl/content/rpo-media-publiczne-sytuacja-potrzebna-nowelizacja-mkidn
https://bip.brpo.gov.pl/pl/content/rpo-spolki-rtv-wladze-powolywanie-tk-sejm
https://bip.brpo.gov.pl/pl/content/rpo-spolki-rtv-wladze-powolywanie-tk-sejm
https://bip.brpo.gov.pl/pl/content/rpo-media-publiczne-wyrok-tk-2016-krrit
https://legislacja.rcl.gov.pl/projekt/12380701
https://bip.brpo.gov.pl/sites/default/files/2024-01/Do_MS_KRS_nowelizacja_opinia_23.01.2024.pdf
https://bip.brpo.gov.pl/sites/default/files/2024-01/Do_MS_KRS_nowelizacja_opinia_23.01.2024.pdf
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Third, the EC recommended separating the function of the Minister of Justice from that
of the Prosecutor-General and continuing efforts to ensure functional independence of

the prosecution service from the Government.

In this context, it should be noted that the Ministry of Justice announced the
introduction of a separation of the function of the Minister of Justice from that of the

Prosecutor General. The draft legal changes have not been published yet.

Regarding the recommendation on the financial independence of the Commissioner's
office, it should be noted that despite an increase in the Commissioner's budget for
2023, the funding remains insufficient in relation to the institution's needs. Therefore,

the Commissioner has requested a budget increase for 2024. Ultimately, the parliament

allocated additional funds for the Commissioner’s Office, but they may still turn out to
be insufficient in view of the planned assignment of new competencies regarding the

implementation of the EU directive on the protection of whistleblowers (see infra Il.).

NHRI's follow-up actions supporting implementation of regional actors’

recommendations

The Commissioner for Human Rights continuously takes actions to protect the rule of
law within the framework of his constitutional and statutory powers. In particular, he

supports the implementation of his rule of law recommendations by:

e Sending official letters (with recommendations) to State authorities and issuing
opinions on draft legal acts related to the judiciary and more generally, rule of
law problems. In these recommendations, not only specific solutions are
analysed, but also key problems regarding the rule of law in Poland are
highlighted;

e Promoting the NHRI's recommendations in oral exchanges and meetings with

representatives of State authorities and relevant experts;

e Giving interviews in the press, radio, television, and on Internet portals.


https://www.gov.pl/web/sprawiedliwosc/zalozenia-nowelizacji-ustawy-dotyczace-rozdzielenia-funkcji-ministra-sprawiedliwosci-i-prokuratora-generalnego
https://bip.brpo.gov.pl/pl/content/rpo-sejm-komisja-budzet-2024
https://bip.brpo.gov.pl/pl/content/rpo-krs-nowelizacja-projekt-ms
https://bip.brpo.gov.pl/pl/content/rpo-informacja-o-dzialalnosci-2022-sejm
https://bip.brpo.gov.pl/pl/content/media-rpo-polsat-zatrzymanie-sadownictwo-media-publiczne
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Establishment, independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The Polish Commissioner for Human Rights (CHRP) was last re-accredited in March

2023. The SCA acknowledged the efforts of the CHRP in discharging its mandate

effectively, despite the challenging context in which it operates.

The SCA noted that the CHRP has engaged in a wide range of activities to promote
human rights, including the establishment of the Centre of Societal Projects. At the
same time, the SCA reiterated its 2017 recommendation for the CHRP to continue
interpreting its mandate in a broad manner and to advocate for amendments to its
enabling legislation to give it a more comprehensive mandate to promote human

rights.

Moreover, the SCA recommended that the CHRP continues its efforts to conduct
follow-up activities to ensure that the State responds to its recommendations and

upholds its protection obligations.

Additionally, with regards to the selection and appointment of the Commissioner, the
SCA advised that the CHRP advocates for changes to its enabling law to ensure that the
position of the Commissioner for Human Rights does not remain vacant after the
mandate of a Commissioner expires and that the selection and appointment process is
launched in a timely manner. Further, the SCA recommended that the NHRI advocates
for the formalisation and application of a selection process for the Commissioner, which
would fulfil the requirement to publicise vacancies broadly, maximise the number of
candidates from a wide range of society groups; promote broad participation; and

assess applicants based on objective, publicly available criteria.

The SCA recommended that the NHRI takes further steps to ensure pluralism in its staff
composition, and further notes that ensuring pluralism through staff that are
representative of the diverse segments of society is particularly relevant for single

member NHRIs, such as Ombuds institutions.

R


https://www.ohchr.org/sites/default/files/documents/countries/nhri/ganhri/SCA-Report-First-Session-2023-EN.pdf
https://www.ohchr.org/sites/default/files/documents/countries/nhri/ganhri/SCA-Report-First-Session-2023-EN.pdf
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Finally, the SCA recommended that the CHRP advocates for the funding necessary to

ensure it can effectively carry out its mandate.
Follow-up to SCA Recommendations and relevant developments

The information provided in the ENNHRI's report from 2023 remains valid. In particular,

the Commissioner continues to actively engage with the OHCHR, GANHRI, ENNHRI, and
other NHRIs, as well as relevant stakeholders at international, regional, and national
levels, in order to continue strengthening its institutional framework and working

methods.

Additionally, as mentioned previously, the Commissioner advocates for an increase in its

budget so that it can effectively carry out its mandate.
Regulatory framework

The regulatory framework of the Commissioner for Human Rights has not changed

since January 2023.
NHRI enabling and safe environment

The remarks provided in the 2023 report are still valid. In particular, the cooperation of

the Commissioner for Human Rights with other public institutions is generally adequate,
but there is room for improvement. The Commissioner still observes negative examples
of formulating official answers to the Commissioner's inquiries in a vague and imprecise

manner with unreasonable delay.

Additionally, the excessively hasty processing of statutes by the Parliament, particularly
in the area of the justice system and independence of the judiciary, without proper and
adequate consultations with the Polish NHRI, civil society organizations, and other

public institutions remains unresolved.

To ensure the proper functioning of the Office of the Commissioner, it is necessary to
provide adequate financing. It is worth noting that the Commissioner's budget for 2024
is higher than the amount requested by the Commissioner, which will ensure, at least

partially, a raise in remuneration for the office employees. Nevertheless, due to the

R


https://ennhri.org/wp-content/uploads/2023/08/EEA-NG_Poland_Country-Report_Rule-of-Law-2023.pdf
https://ennhri.org/wp-content/uploads/2023/08/EEA-NG_Poland_Country-Report_Rule-of-Law-2023.pdf
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planned role of the Commissioner’s Office in the act to transpose the EU directive on
the protection of persons who report breaches of Union law (whistleblowing), it will be
necessary to provide additional financing for the Office of the Commissioner for Human

Rights.

In the Commissioner's opinion, amending article 7 (2) and (4) of the Act of 15 July 1987
on the Commissioner for Human Rights, which states that the Sejm may dismiss the
Commissioner by a 3/5 majority of votes in the event of "betrayal of the oath" is
essential to guarantee independent and effective fulfilment of the NHRI's mandate.
Since the oath of office refers to extremely general, undefined concepts such as "respect
for rules of justice" or "respect for principles of community life", in practice, the Sejm
may arbitrarily assess the adequacy of this ground to dismiss the Commissioner for

Human Rights.

Moreover, in 2023, there were no significant legislative changes affecting or improving
the work of the Commissioner for Human Rights in Poland. The Commissioner for
Human Rights points out, however, that particular attention should be paid to the
unresolved problem of the lack of regulation indicating the person acting instead of the
Commissioner for Human Rights after the end of the term of office when the parliament

is unable to appoint the successor in a timely manner.
NHRI's recommendations to national and regional authorities

The recommendations of the Commissioner for Human Rights in Poland remain

unchanged from 2023 and include the following:

¢ Increasing the number of field offices of the Commissioner for Human Rights to
allow citizens to have direct contact with the NHRI's legal professionals, to whom
they can file complaints about the violation of their rights or freedomes. It is
particularly necessary to increase the number of offices in the eastern part of
Poland. Currently, the Commissioner is based in Warsaw, and apart from that,
the Commissioner's field plenipotentiaries are only located in three places:

Katowice, Wroctaw, and Gdansk.
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e Further increasing the budget of the Office of the Commissioner for Human
Rights to strengthen staff and provide necessary raises to employees who, in
many cases, are paid below their qualifications and below the average pay in
central public administration;

e Repealing Article 7 (2) of the Act of 15 July 1987 on the Commissioner for Human

Rights, which allows the dismissal of the head of the institution on the grounds
of "betrayal of the oath”;

e A clear definition of who will manage the work of the NHRI Office in the event
that the term of office of the Commissioner expires and there are difficulties in
appointing the successor (see the Constitutional Tribunal judgment in case

K 20/20);

¢ Inviting and taking into consideration the NHRI's recommendations/opinions on

draft laws by the State authorities, as well as ensuring adequate time for public

consultations.
Checks and balances

Separation of powers
Contested legality of the appointment of judges

The problem of the status of 2,300 judges, who were appointed in a procedure without
sufficient guarantees of independence from the legislative and executive branch,
remains unresolved. The root cause of this problem is the composition of the National
Council of the Judiciary (NCJ), which decides on the selection of candidates for judges.
Currently, 23 of the 25 members of the National Council of the Judiciary are appointed
by political powers (the government and the parliament), including 15 judicial members

who are elected directly by the Sejm. In the light of the case law of the Polish Supreme

Court, the European Court of Human Rights and the Court of Justice of the European

Union, judges appointed under this new procedure may not meet the minimum

requirements in terms of their independence and the necessity that the court is


https://bip.brpo.gov.pl/en/content/act-commissioner-human-rights
https://bip.brpo.gov.pl/en/content/act-commissioner-human-rights
https://bip.brpo.gov.pl/pl/content/rozprawa-przed-tk-mandat-rpo-odroczenie-13-kwietnia
https://bip.brpo.gov.pl/pl/content/rozprawa-przed-tk-mandat-rpo-odroczenie-13-kwietnia
https://www.sn.pl/sites/orzecznictwo/orzeczenia2/bsa%20i-4110-1-20.pdf
https://www.sn.pl/sites/orzecznictwo/orzeczenia2/bsa%20i-4110-1-20.pdf
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-229366%22]}
https://curia.europa.eu/juris/document/document.jsf?dir=&docid=220770&doclang=PL&mode=req&occ=first&pageIndex=1&part=1&text=
https://curia.europa.eu/juris/document/document.jsf?dir=&docid=220770&doclang=PL&mode=req&occ=first&pageIndex=1&part=1&text=
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established by law. As a consequence, the validity of the judgments issued by those

judges may be questioned. This poses a serious threat to legal certainty.

In 2023, the Commissioner for Human Rights continued to call on the parliament and
the government to reform the procedure of judicial appointments, guaranteeing the
independence of the NCJ from the legislative and executive authorities and establishing
a temporary mechanism enabling the resumption of proceedings in cases decided by

judges whose legality of appointment raises doubts (see the summary of the interview

with the Commissioner).

Similarly, the problem concerning the status of 3 out of 15 members of the
Constitutional Tribunal (Mariusz Muszynski, Justyn Piskorski, Jarostaw Wyrembak), who
were appointed by the Sejm in 2015 in violation of Art. 194 (1) of the Constitution, as

they took the seats of other previously and duly appointed judges, remains unsolved.

Art. 194 (1) of the Constitution states that the Constitutional Tribunal shall be composed
of 15 judges chosen individually by the Sejm for a term of office of 9 years from
amongst persons distinguished by their knowledge of the law. No person may be
chosen for more than one term of office. Mariusz Muszynski, in December 2015, was
appointed by the eight-term Sejm to a post that was occupied, as the seventh-term
Sejm had already appointed three judges of the Constitutional Tribunal in October 2015.
The eighth-term Sejm did not have the authority to proceed with his appointment.
Jarostaw Wyrembak and Justyn Piskorski had replaced two other deceased members
who had been appointed by the eighth-term Sejm to positions that were already filled.
As a result, their appointment was affected by the same fundamental defects as in the
case of Mariusz Muszynski. In 2023, the European Court of Human Rights (ECtHR) once
again ruled that the judgment of the Constitutional Tribunal issued with the
participation of one of these three persons violated the right to a fair trial (Article 6 of
the European Convention on Human Rights) (see: the ECtHR judgment of 14 December

2022, M.L. v. Poland). In 2023, the Commissioner for Human Rights repeated calls for

the implementation of the ECtHR judgments.



https://bip.brpo.gov.pl/pl/content/marcin-wiacek-w-mediach-o-krs
https://bip.brpo.gov.pl/pl/content/marcin-wiacek-w-mediach-o-krs
https://hudoc.echr.coe.int/eng?i=001-229424
https://bip.brpo.gov.pl/pl/content/marcin-wiacek-w-mediach-o-krs
https://bip.brpo.gov.pl/pl/content/marcin-wiacek-w-mediach-o-krs
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Contested transfer of judges

It is also worth mentioning that in 2023, the Commissioner received complaints from
three appeal judges accusing the President of the Court of Appeal in Warsaw of failing
to respect the ECtHR's interim measures of 6 December2022 in the case of these three
judges of the Court of Appeal in Warsaw. In those interim measures, the ECtHR granted
the suspension of the execution of the decision to transfer judges Ewa Gregajtys, Ewa
Leszczynska-Furtak and Marzanna Piekarska-Drazek from the criminal department to
the labour and social security department of the Warsaw Court of Appeal. The

Commissioner for Human Rights demanded explanations from the president of the

Court of Appeal, who stated that the interim measures had no legal basis and even if
they had, they are applicable only to the government and legislature. The Commissioner

continues to monitor the situation.

Elections

Moreover, the Commissioner sent a statement with a proposition to the Speaker of the
Sejm and the Speaker of the Senate to remove from the Electoral Code a provision
which may infringe the essence of right of those who vote abroad. The questioned
provision states that ballots which are not counted by the electoral commission within

24 hours of the end of voting, are considered null and void.
The process for preparing and enacting laws

The Commissioner’s remarks from 2023 on the expedited legislative processes and lack

of timely public consultations remain valid.

Additionally, it is worth mentioning that at the end of 2023, after the parliamentary
elections, the new government replaced the management and supervisory boards of
the three main State media (Polish Television, Polish Radio, and the Polish Press
Agency). The replacement was carried out by the Minister of Culture and National

Heritage on the basis of the provisions of the Commercial Companies Code, which

allow the general meeting of shareholders to replace the company's governing bodies.

R


https://bip.brpo.gov.pl/pl/content/niewykonanie-zabezpieczen-etpc-sad-apelacyjny-warszawa-msz-odpowiedz-kolejna
https://bip.brpo.gov.pl/pl/content/rpo-wybory-za-granica-liczenie-glosow-sejm-senat-pkw-wideo-kolejne
https://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU20220001467
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However, the legality of this action raised doubts in light of the Broadcasting Act, which

expressly provides that the management boards and supervisory boards of state media

are appointed by the National Media Council.

In the opinion of the Commissioner, however, the abovementioned provisions are

unconstitutional, because in the light of the judgment of the Constitutional Tribunal of

2016 (K 13/16) the managers and board members should be appointed by the National
Broadcasting Council, a constitutional body responsible for protection of freedom of
speech, right to information and public interest in the media (Article 213 of the

Constitution), which in 2016 has been arbitrarily deprived of any competences in this

area. It is not permissible for State media authorities to be appointed directly by

members of the government. The Commissioner addressed this matter to the Minister

of Culture, pleading for the implementation of the Constitutional Tribunal's judgment
and a comprehensive reform of the State media. Without a doubt such reform is
necessary, but it should be carried out in compliance with the provisions of the law, in a
proper legislative procedure: a statute implementing constitutional requirements should
be prepared, which should be subject to public consultations and discussion involving

both chambers of parliament and the President of the Republic.
Access to information

The Commissioner observes situations where the right to access public information has
been restricted, and takes appropriate actions provided for by law - either ex officio or

upon request.

The Commissioner exercises his right to join administrative proceedings concerning
access to public information. For example, the Commissioner joined proceeding in the

case of refusal of the Local Government Appeal Council to provide information on the

remuneration of its president, vice-president, office manager and chief accountant .

Furthermore, the Commissioner intervened in cases where citizens or journalists were

denied access to city council sessions or sessions of the Sejm.



https://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=wdu19930070034
https://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU20160002210
https://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU20160002210
https://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU20160000025
https://isap.sejm.gov.pl/isap.nsf/DocDetails.xsp?id=WDU20160000025
https://bip.brpo.gov.pl/pl/content/rpo-media-publiczne-sytuacja-potrzebna-nowelizacja-mkidn
https://bip.brpo.gov.pl/pl/content/sko-utajnia-zarobki-prezesow-rpo-przylacza-sie-do-skargi-obywatela-nsa
https://bip.brpo.gov.pl/pl/content/sko-utajnia-zarobki-prezesow-rpo-przylacza-sie-do-skargi-obywatela-nsa
https://bip.brpo.gov.pl/pl/content/sko-utajnia-zarobki-prezesow-rpo-przylacza-sie-do-skargi-obywatela-nsa
https://bip.brpo.gov.pl/pl/content/rpo-warszawa-rada-miasta-odmowa-wstepu-odpowiedz
https://bip.brpo.gov.pl/pl/content/rpo-kancelaria-sejmu-dziennikarz-wstep-do-sejmu
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The Commissioner has also been active in promoting transparency in the procedure for

appointing members to the National Council of the Judiciary. The Commissioner for

Human Rights has joined legal proceedings before administrative courts to challenge

the refusal to disclose lists of those who supported candidates in the procedure for
appointing members to the NCJ. The administrative courts shared the Commissioner's

position, ruling that these lists should be made public. The Commissioner has also been

involved in a case before the Constitutional Tribunal regarding the interpretation of

Article 11c of the NCJ Act. At the Commissioner’s request, the Tribunal has discontinued
the proceedings, affirming that this provision does not justify withholding public
information in the form of lists of judges supporting a candidate for the National

Council of the Judiciary.

In addition, the issues that negatively affect access to public information mentioned in

the 2023 report, including the Supreme Court First President’s motion of

unconstitutionality of certain provisions of the law on access to public information of

2001, remain valid.
Enabling environment for civil society and human rights defenders
Freedom of assembly

In 2023, the Commissioner continued his work to protect the right to spontaneous
manifestation and counter-manifestation as falling within the constitutional freedom of

assembly. The Commissioner addressed the Commander-in-Chief of the Warsaw

Metropolitan Police regarding a request from the Wolna Brygada Opozycji Association

about the systematic restriction of freedom of public assembly in relation to the
meetings organized by the Association near the cyclical assemblies held on the 10th day
of each month to commemorate the victims of the Smolensk plane crash in 2010. In this
case, the Commissioner emphasized that, in the light of the Article 57 of the
Constitution of the Republic of Poland, the freedom of public assembly includes the
right to organize peaceful counterdemonstrations and publicly present views contrary

to another public assembly taking place at the same time. The expression of views by


https://bip.brpo.gov.pl/pl/content/wsa-dane-sedziow-popierajacych-wybor-krs-jawnosc-nsa-puodo
https://bip.brpo.gov.pl/pl/content/wsa-dane-sedziow-popierajacych-wybor-krs-jawnosc-nsa-puodo
https://bip.brpo.gov.pl/pl/content/tk-listy-poparcia-krs-rpo-umorzenie-puodo
https://bip.brpo.gov.pl/pl/content/tk-listy-poparcia-krs-rpo-umorzenie-puodo
https://ipo.trybunal.gov.pl/ipo/Sprawa?&pokaz=dokumenty&sygnatura=K%201/21
https://ipo.trybunal.gov.pl/ipo/Sprawa?&pokaz=dokumenty&sygnatura=K%201/21
https://bip.brpo.gov.pl/pl/content/rpo-zgromadzenia-kontrmanifestacje-miesiecznice-policja-ponowne-odpowiedz
https://bip.brpo.gov.pl/pl/content/rpo-zgromadzenia-kontrmanifestacje-miesiecznice-policja-ponowne-odpowiedz
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the participants of the peaceful counterdemonstration should not be a reason for the

police to intervene against the participants.
Identification of law enforcement

The Commissioner for Human Rights reiterated his motion to amend the provisions of a

regulation on police officers' uniforms, so that all uniformed police officers must display
individual identification, which is particularly important in case of police interventions
during peaceful assemblies in order to identify police officers abusing their power.
Unfortunately, the Commissioner’s motion was denied. The Ministry explained that the
exemption from the requirement for police officers to wear individual identification, in
certain situations specified by law, is necessary due to the nature of their service.
Existing regulations allow police officers to perform their official duties in civilian
clothing, ensuring their ability to safely and effectively carry out their assigned tasks
while also providing citizens with information about the status of the individual carrying

out specific activities towards them.
Unwarranted identity checks during public assemblies

The Commissioner also intervened in connection with the practice of police officers

checking citizens' IDs. In a letter to the Police Commander-in-Chief, the Commissioner

pointed out that police officers who decide to check the documents of people
participating in a legally held assembly and who have not committed a crime or offense,
violate the constitutional freedom of assembly, as well as the informational autonomy,

as stated in Art. 51 sections 1 and 2 of the Constitution of the Republic of Poland.
SLAPPs

The Commissioner’s remarks on strategic lawsuits against public participation (SLAPPs)
from 2023 remain valid. As pointed out in the 2023 report, the Commissioner for
Human Rights alerted that abusive legal proceedings, which may be qualified as

SLAPPs, have also been reportedly brought against investigative journalists. Eventually


https://bip.brpo.gov.pl/pl/content/rpo-policja-numer-sluzbowy-mswia-premier-resort-odpowiedz-kolejna
https://bip.brpo.gov.pl/pl/content/rpo-policja-obywatel-legitymowanie-uniemozliwianie-czynnosci-kgp-odpowiedz
https://ennhri.org/wp-content/uploads/2023/08/EEA-NG_Poland_Country-Report_Rule-of-Law-2023.pdf
https://bip.brpo.gov.pl/pl/content/rpo-kasacja-dziennikarz-znieslawienie-wyrok-sn
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the Supreme Court found the investigative journalist accused of defamation for sending

questions to the company's press office not quilty.

Freedom of association

The Commissioner undertook various general initiatives to protect freedom of
association particularly regarding sports associations. For example, the Commissioner
successfully intervened when it came to his attention that the regulation of the Polish
Motor Association limited the participation in competitions of sportspersons who

recently obtained Polish citizenship. The Commissioner also raised concerns regarding

the rules present in various associations’ regulations on penalties for “criticism” of the
association, judges, or event organiser, as potentially violating freedom of speech.

Finally, the Commissioner also pointed out that rules introduced by the Polish Cycling
Association, wherein its members were obliged to sign non-disclosure agreements for

the duration of 20 years, could also violate freedom of information and speech.
Interventions in civic space issues

In addition to the activities mentioned above, the Commissioner intervened in several
individual cases related to civic space, including joining court proceedings. These

activities included, among others:

e Filing a cassation appeal in three cases related to the penalty for a peaceful

protest against the march of the "cursed soldiers". The Supreme Court allowed

two appeals submitted by the Commissioner for Human Rights and dismissed
one;

e Filing a cassation appeal in a case concerning punishment for displaying a

banner with a vulgar inscription at a protest following the Constitutional

Tribunal's judgment on abortion. The Supreme Court found the citizen not

quilty;

e The Commissioner submitted five cassation appeals regarding penalties for

entering the Biatowieza Forest during deforestation in 2017. The Supreme Court

allowed the Commissioner's cassation appeals.


https://bip.brpo.gov.pl/pl/content/rpo-kasacja-dziennikarz-znieslawienie-wyrok-sn
https://bip.brpo.gov.pl/pl/content/rpo-kasacja-dziennikarz-znieslawienie-wyrok-sn
https://bip.brpo.gov.pl/pl/content/rpo-zuzlowcy-podwojne-obywatelstwo-pzm-odpowiedz
https://bip.brpo.gov.pl/pl/content/rpo-zwiazki-sportowe-krytyka-odpowiedzialnosc-dyscyplinarna-msit-zwiazki-resort
https://bip.brpo.gov.pl/pl/content/rpo-pzkol-poufnosc
https://bip.brpo.gov.pl/pl/content/rpo-sn-marsz-zolnierze-wykleci-protest-kasacje-wyroki
https://bip.brpo.gov.pl/pl/content/rpo-sn-marsz-zolnierze-wykleci-protest-kasacje-wyroki
https://bip.brpo.gov.pl/pl/content/tk-aborcja-protest-wulgarny-transparent-rpo-kasacja-sn
https://bip.brpo.gov.pl/pl/content/tk-aborcja-protest-wulgarny-transparent-rpo-kasacja-sn
https://bip.brpo.gov.pl/pl/content/tk-aborcja-protest-wulgarny-transparent-rpo-kasacja-sn
https://bip.brpo.gov.pl/pl/content/puszcza-bialowieska-wycinka-wstep-kara-rpo-kasacja-wyroki
https://bip.brpo.gov.pl/pl/content/puszcza-bialowieska-wycinka-wstep-kara-rpo-kasacja-wyroki
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Interventions in support of an enabling space for NGOs

The Commissioner also took action to support the operation of non-governmental

organizations in Poland. This included appealing for funding for NGOs helping people

affected by homelessness, and pointing out imprecise regulations regarding the rules of

liability for tax liabilities of members of the management boards of non-profit NGOs.
NHRI's recommendations to national and regional authorities
The Commissioner recommends to:

e reform the National Council of the Judiciary by ensuring its independence from
the legislative and executive branches;

e establish a mechanism for assessing the legality of the appointments of judges of
all courts and the Constitutional Tribunal;

e restore the powers of the National Broadcasting Council to appoint and dismiss
supervisory boards and management boards of State media, as well as creating

additional guarantees of the fairness of the selection of appropriate candidates.
Impact of securitisation on the rule of law and human rights

NHRI's actions to promote and protect human rights and rule of law in the context

of national security and securitisation
Impact of Covid-19 on the freedom of association

In terms of securitisation, the Commissioner undertook actions to mitigate the limits on
freedom of association introduced by COVID-19 regulations. Namely, following a

complaint by Polskie Towarzystwo Turystyczno-Krajoznawcze (‘PTTK', Polish Tourist

Society), the Commissioner successfully intervened with the Minister of Justice to extend
the deadlines for organising elections for the boards of associations. Due to the
advanced age and digital exclusion of many of its members, PTTK was unable to
organise the elections online and, due to the complex structure of the organisation, it
needed more time for the in-person elections held first at local level, then at regional

level, and finally at national level than the pandemic restrictions allowed.


https://bip.brpo.gov.pl/pl/content/rpo-bezdomnosc-pomoc-ngosy-dofinansowanie-mrips-odpowiedz
https://bip.brpo.gov.pl/pl/content/rpo-ngos-odpowiedzialnosc-zobowiazania-podatkowe-mf-odpowiedz
https://bip.brpo.gov.pl/pl/node/25354/revisions/27259/view
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Excessive use of force by law enforcement

The Commissioner also dealt with various cases of limitations in access to sports venues
for some sports clubs’ supporters following securitisation policies. The Commissioner
received several complaints, mainly from football club supporters, stating that they were
excluded from entering a match held by the opposing team without a justified cause or
that they were scrutinized during the match by police using excessive force. The

Commissioner took actions to clarify these cases.

The Commissioner observed further incidents of excessive use of force by police

officers. For example, the Commissioner addressed the Chief Commander of Police

regarding the police intervention concerning a Member of Parliament. The MP was
subjected to direct coercive measures by the police, including the use of physical force
to bring her to a police car where she was detained. The incident occurred in Otwock
during a pre-election meeting held by the Prime Minister. The MP, who was from the
opposition party, used a megaphone to present her critical view against the
government. Despite informing the police that she was an MP and enjoyed
constitutionally guaranteed immunity, they intervened and failed to verify her status

until after using force against her. The Commissioner expressed concerns about

whether there were factual and legal grounds for the police officers to intervene and

use physical coercion.

The Commissioner also took action in the case of police intervention in a hospital

towards a woman who disclosed to her doctor that she had taken abortion pills, and

this information was reported to the police, resulting in police intervention. The
Commissioner's doubts concerned the legality of the search as well as the legality of

disclosing medical information to the police.

In addition, the Commissioner monitors the practice of police officers using tasers.

According to information provided to the Commissioner by the police, in 2020, there

were 327 cases of taser use (with no negative assessments recorded, meaning that

internal police procedures did not confirm that the cases of taser use were unlawful). In


https://bip.brpo.gov.pl/pl/content/lodzka-policja-nie-rekomendujemy-niewpuszczania-kibicow-widzewa-na-wyjazdowe-mecze
https://bip.brpo.gov.pl/pl/content/rpo-poslanka-policja-zatrzymanie-ksp-odpowiedz-kolejna
https://bip.brpo.gov.pl/pl/content/rpo-poslanka-policja-zatrzymanie-ksp-odpowiedz-kolejna
https://bip.brpo.gov.pl/pl/content/rpo-krakow-szpital-kobieta-interwencja-policja-ponownie
https://bip.brpo.gov.pl/pl/content/rpo-krakow-szpital-kobieta-interwencja-policja-ponownie
https://bip.brpo.gov.pl/pl/content/rpo-policja-paralizatory-uzywanie-kgp-odpowiedz-nastepna
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2021, there were 282 cases of taser use (with 2 negative assessments recorded). In 2022,

there were 306 cases of taser use (with 2 negative assessments recorded).
Intervention in Pegasus spying case

The Commissioner for Human Rights also intervened in the case of the use of the

Pegasus spying system. In his motion to the Minister of Interior and Administration, the

Commissioner pointed out that, according to the standards of the Constitution and
international law, means for operational control cannot be used for purposes that have
not been specified in the law. He underlined that there are no provisions in Polish law
that would allow for the use of programs operating in such a way as Pegasus. In
particular, the law does not allow for security breaches (hacking) and intercepting or

using communication messages.

In 2023, the Commissioner continued his work concerning the legal grounds for the

operation of the special services. The Commissioner believes that the rules regulating

operational and reconnaissance activities of special services do not meet constitutional

and European standards. In another motion to the Ministry of Interior and

Administration, the Commissioner expressed concern about the potential for the law to

be abused against citizens during operational actions and information gathering.

It is worth emphasizing that between 2010 and 2020, the police and other services
submitted requests to order an inspection and record conversations or an application
for operational control concerning a total of 62,795 people. The court's consent was

granted for requests and applications concerning 60,495 people (96.33% of the total).

The Commissioner particularly sees the need to introduce an obligation to inform
individuals about operational and reconnaissance activities undertaken against them
and to obtain information about them, regardless of whether they are suspected of
violating the law or are third persons who have become the object of control
accidentally. Notifying the individual at the stage of performing operational and

reconnaissance activities and collecting information would obviously expose the


https://bip.brpo.gov.pl/pl/content/rpo-mswia-inwigilacja-pegasus
https://bip.brpo.gov.pl/pl/content/rpo-mswia-inwigilacja-pegasus
https://www.gov.pl/web/special-services/about-us2
https://bip.brpo.gov.pl/pl/content/rpo-sluzby-inwigilacja-standardy-mswia-nik
https://bip.brpo.gov.pl/pl/content/rpo-sluzby-inwigilacja-standardy-mswia-nik
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activities to ineffectiveness. Therefore, the legislator should ensure subsequent

notification of these activities.

The Commissioner is also concerned about information indicating a tendency to expand
both the powers of the services and the list of services authorized to conduct
surveillance. An example of this tendency is the adoption of the Act of 22 July 2022,
amending the Act on the Prison Service and certain other acts, which extended the
competences of Prison Service officers, expanded control powers, and established the

Internal Inspectorate of the Service.
Polish-Belarusian border and migration crisis

Moreover, the Commissioner for Human Rights has appealed to public authorities,

emphasizing the need to cease the use of pushbacks on the Polish-Belarusian border. In
the Commissioner’s opinion, the provisions allowing for pushbacks are inconsistent with

EU and international law as well as Polish acts.

The Commissioner for Human Rights has also intervened in individual cases of migrants.

For instance, the Commissioner for Human Rights appealed to the Provincial

Administrative Court regarding the ban on sending items - including humanitarian
supplies - across the border introduced by the voivode. The court, in its judgment,

agreed with the Commissioner's position.

Furthermore, the Commissioner for Human Rights intervened in the case of deporting a

foreigner who, according to the Polish authorities, posed a serious threat to the security

of the Polish State despite the ECtHR issuing an interim measure temporarily prohibiting

such deportation from happening.
NHRI's recommendations to national and regional authorities
The Commissioner recommends to:

e Ensure that national regulations are in line with European standards for privacy

protection in relation to the activities of secret services through effective


https://bip.brpo.gov.pl/pl/content/rpo-pushbacki-dopuszczalnosc-uchylenie-mswia
https://bip.brpo.gov.pl/pl/content/rpo-przedmioty-granica-zakaz-wojewoda-skarga-wsa-wyrok-uzasadnienie
https://bip.brpo.gov.pl/pl/content/rpo-cudzoziemiec-deportacja-etpc-srodek-tymczasowy-sg-odpowiedz
https://bip.brpo.gov.pl/pl/content/rpo-cudzoziemiec-deportacja-etpc-srodek-tymczasowy-sg-odpowiedz
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monitoring and implementation of relevant national and European Courts’
judgments;

e Ensure effective follow-up on the opinions and recommendations of the
Commissioner for Human Rights regarding the impact of secret surveillance on
human rights and the rule of law;

e Ensure that national regulations are in line with European standards regulating
pushbacks through effective monitoring and implementation of relevant national

and European Courts’ judgments.
Implementation of European Courts’ judgments

The judgments of the European Courts indicated in the 2023 report remain
unimplemented. Moreover, in 2023 and 2024, the ECtHR and the CJEU issued new

important judgments against Poland, namely:

e ECtHR, judgment in the case of Tuleya v. Poland, applications nos. 21181/19 and
51751/20 (rule of law);

e ECtHR, judgment in the case of Watesa v. Poland, application no. 50849/21 (rule
of law);

e ECtHR, judgment in the case of M.L. v. Poland, application no. 40119/21, (rule of
law, access to legal abortion);

e CJEU, judgment of 9 January 2024 in joined cases C-181/21 and C-269/21 (rule of

law).

Recently, there have been initial attempts to implement some of the European Courts’
judgments, particularly those related to the rule of law. All of the planned legal reforms
indicated below are currently under consultation and have not yet passed through the
parliament. For instance, the Ministry of Justice has proposed amendments aimed at
reforming the National Council of the Judiciary, which represents at least a partial

implementation of the judgments of the ECtHR in cases such as Reczkowicz v. Poland,

Dolinska-Ficek and Ozimek v. Poland, Watesa v. Poland, as well as judgments of the

CJEU in joint cases C-585/18, C-624/18 and C-625/18, and in the case C-824/18.

R


https://ennhri.org/wp-content/uploads/2023/08/EEA-NG_Poland_Country-Report_Rule-of-Law-2023.pdf
https://hudoc.echr.coe.int/eng?i=001-225672
https://hudoc.echr.coe.int/eng?i=001-225672
https://hudoc.echr.coe.int/eng?i=001-229366
https://hudoc.echr.coe.int/eng?i=001-229424
https://curia.europa.eu/juris/document/document.jsf?text=&docid=281081&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=1877757
https://hudoc.echr.coe.int/eng?i=001-211127
https://hudoc.echr.coe.int/eng?i=001-213200
https://hudoc.echr.coe.int/eng?i=001-229366
https://curia.europa.eu/juris/document/document.jsf?text=&docid=220770&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1879363
https://curia.europa.eu/juris/document/document.jsf?text=&docid=238382&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1879283
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NHRI's actions to support the implementation of European Courts’ judgments

The Commissioner actively monitors and advocates for the implementation of European

Court judgments in Poland. His actions in this regard include:

e Participating in the work of the inter-ministerial Team for the European Court of

Human Rights, by, among other things, presenting his motions and opinions;

e Issuing recommendations to relevant State authorities and emphasizing the
need for the implementation of European Courts' judgments. Additionally, the

Commissioner intervened in cases of non-implementation of the interim

measure issued by the ECtHR;

e Disseminating information about judgments in the Commissioner’s publications

(e.g. in annual reports on its activity).

NHRI's recommendations to national and regional authorities
The Commissioner recommends the national authorities to:

e Ensure an institutional and procedural framework for the effective fulfilment of
State's obligation to implement the judgments of European Courts (e.g.
establishing a permanent parliamentary subcommittee on the enforcement of
judgments of the European Court of Human Rights);

¢ Increase the participation of NGOs in the dialogue on the execution of European

Courts’ judgments.
Other challenges in the areas of rule of law and human rights

The most pressing challenges were highlighted in the previous chapters of this report.

In the context of media freedom, the Commissioner would like to emphasise that there

is also a pressing need for actions regarding the local media (see the Commissioner’s

motion to the Ministry of Culture). Detailed statutory regulations for the publishing and

financing of local press by local government units, similar to the regulations for public
media at the national level, should be established. Specifically, there should be a

prohibition on editorial and content control by local government bodies.


https://bip.brpo.gov.pl/pl/content/rpo-do-senackiej-komisji-wykonac-wyrok-etpc-xero-flor
https://bip.brpo.gov.pl/pl/content/niewykonanie-zabezpieczen-etpc-sad-apelacyjny-warszawa-msz-odpowiedz-kolejna
https://bip.brpo.gov.pl/pl/content/niewykonanie-zabezpieczen-etpc-sad-apelacyjny-warszawa-msz-odpowiedz-kolejna
https://bip.brpo.gov.pl/pl/kategoria-prawna-i-organizacyjna/informacja-roczna
https://bip.brpo.gov.pl/pl/content/rpo-wydawanie-prasy-samorzad-terytorialny-mkidn-odpowiedz
https://bip.brpo.gov.pl/pl/content/rpo-wydawanie-prasy-samorzad-terytorialny-mkidn-odpowiedz
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NHRI's recommendations to national and regional authorities

The Commissioner recommends to national authorities to:

Ensure effective follow-up to the recommendations of monitoring bodies such in
order to assess the possibility of changing the legislation applicable to the issues
raised by these bodies, in close cooperation with professional association bodies
and civil society actors;

Pay particular attention to the standards and recommendations of monitoring
bodies when drafting relevant legislative acts, strategies, policies, guidelines and
regulations;

Ensure financial support to the relevant institutions so as to enable them to
practically implement the monitoring bodies’ recommendations and put in place
awareness raising and training initiatives addressed to police officers and

employees of places of detention.
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