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Netherlands Institute for Human Rights

Implementation of regional actors’ and NHRI’s recommendations on
rule of law (from previous year) and actions undertaken by NHRI to

facilitate implementation
State authorities follow-up to regional actors’ recommendations on rule of law
There were no specific recommendations concerning the Netherlands Institute.

NHRI’s follow-up actions supporting implementation of regional actors’

recommendations

The European Commission recommended the Netherlands to continue the
comprehensive follow-up to the childcare allowances affair. In the past year, the
Netherlands Institute, in its role as the Equality Body has ruled in several such cases that

the Dutch Tax Authority had indirectly discriminated on the basis of race. In addition,

the Netherlands Institute designed an e-learning for civil servants working at the Dutch
Tax Authority to raise awareness about and overcoming bias. In addition, the

Netherlands Institute has regular meetings with government officials on a broad range
of human rights related issues and regularly gives advice on legislative proposals made

by the government.
Establishment, independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The Netherlands Institute for Human Rights was re-accredited with A-status in

December 2020. The SCA understood that the NHRI's jurisdiction includes the

Caribbean territories of the Netherlands; however, as the Dutch Equal Treatment Act is
not applicable in these territories, the Netherlands Institute of Human Rights, which is
also an equality body, cannot discharge the full breath of its mandate in these

territories. The SCA encouraged the NHRI to advocate for the extension of the Equal


http://www.mensenrechten.nl/actueel/nieuws/2023/10/2/toeslagen-oordelen
https://ganhri.org/wp-content/uploads/2021/01/SCA-Report-December-2020-24012021-En.pdf
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Treatment Act to the Caribbean territories of the Netherlands, which the NHRI has
consistently done. On the issue of possible conflicts of interest, the SCA acknowledged
that where part time members of the governing body or staff of the Dutch NHRI wish to
engage in other paid or unpaid activities, an internal discussion occurs, and a decision is
made by the governing body. The NHRI makes relevant details relating to other
activities publicly available on its website. However, the SCA noted that there did not
appear to be further guidance on what types of activities would constitute a conflict of
interest, in legislation, regulations or other binding administrative guidelines. The SCA
encouraged the NHRI to advocate for the development of further binding guidance
with respect to what constitutes a conflict of interest and the process by which the
existence of such a conflict can be determined. The NHRI reported that its budget was
the minimum necessary to carry out its mandate and that it can therefore prioritize a
limited number of issues. The SCA encouraged the NHRI to continue to advocate for
adequate funding necessary to allow it to address a broad range of priorities, including,

for example, the rights of migrants and of the LGBTI community.
Regulatory framework

From 2024 onwards, the Netherlands Institute has become the National Preventive
Mechanism under the Optional Protocol to the UN Convention Against Torture and
other Cruel, Inhuman or Degrading Treatment or Punishment. However, this additional

task has not (yet) been codified in the regulatory framework.
NHRI enabling and safe environment

The Netherlands Institute considers that state authorities ensure a sufficiently enabling
environment for it to execute its tasks and mandate. There are no particular challenges
related to the rule of law environment in the Netherlands that impact the Institute’s

functioning.
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NHRI's recommendations to national and regional authorities

In line with the SCA's recommendations, the Netherlands Institute recommends
extending the applicability of the Equal Treatment Legislation to the Caribbean
territories of the Netherlands. At present, this legislative process is underway and the
legislative proposal has been sent to the Parliament for debate. Furthermore, the
Netherlands Institute underlines the SCA's recommendation that the NHRI must be
provided with an appropriate level of funding in order to guarantee its independence
and its ability to freely determine its priorities and activities. This is particularly relevant
when the NHRI's mandate is broadened, as is the case with the Netherlands Institute
becoming the NPM and extending its mandate as an Equality Body to the Caribbean

territories of the Netherlands.
Checks and balances

Separation of powers

The Netherlands Institute has not found any evidence of laws, processes and practices
that erode the separation of powers, reduce the accountability of state authorities or

impact on the fairness of the electoral process.
The process for preparing and enacting laws

The Netherlands Institute has not found any structural issues with laws, processes and
practices that undermine checks and balances in relation to procedures for preparing

and enacting laws and policies.
Access to information

The Netherlands Institute has not found any structural issues with laws and processes

H

that unduly limit access to information from state authorities and to public documents.

However, the response to requests for information under the Public Government Act

often exceeds the time limit set in the law.
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Independence and effectiveness of independent institutions (other than NHRIs)

The Netherlands Institute has not found any structural issues with laws, processes and
practices that negatively impact the independence and/or effectiveness of independent
institutions other than NHRIs. The Institute does note that in recent times , new actors

have appeared on the landscape, including the National Coordinator Against

Discrimination and Racism, and the State Commission on Discrimination. There is

regular contact between these actors and the Netherlands Institute, as well as with other

independent institutions such as the Ombudsman and the Data Protection Authority.
Enabling environment for civil society and human rights defenders

Concerns raised by the Netherlands Institute in previous years’ ENNHRI Rule of Law
Reports regarding the freedom of assembly and the freedom to protest remain
unaddressed. In 2023, the Netherlands Institute reported that under the Dutch Public
Assemblies Act (Wet openbare manifestaties) planned assemblies needed to be pre-
notified to the public authorities. Despite this being a procedural requirement allowing
authorities to assess security risk and make timely arrangements to facilitate the protest,
increasingly, there is a risk that the right to freedom of assembly gets subjected to
content-based restrictions. Also claims that restrictions are “necessary in a democratic
society” should be subjected to stricter scrutiny. In the case of Laurijsen and Others v.

the Netherlands, (Applications nos. 56896/17, 56910/17, 56914/17, 56917/17 and

57307/17), the European Court of Human Rights concluded on the 21 of November
2023 [not yet final] an interference of the Netherlands with the applicants’ rights which
cannot be said to have been “necessary in a democratic society” and was thus in breach
of Article 11 of the Convention,, as the authorities had not carried out the required “fair

balance” test.
NHRI's recommendations to national and regional authorities

The Netherlands Institute recommends the national authorities to facilitate protests as
much as possible and to not use a procedural requirement to subject them to content-

based restrictions.


http://www.bureauncdr.nl/
http://www.bureauncdr.nl/
http://www.staatscommissierechtsstaat.nl/
https://hudoc.echr.coe.int/eng?i=001-228986
https://hudoc.echr.coe.int/eng?i=001-228986
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At present, the Dutch government is considering introducing the possibility for courts to
examine the compliance of laws with the constitution. This would remedy the current
absence of constitutional review in the Netherlands. Article 120 of the Dutch
Constitution still reads that “[t]he constitutionality of Acts of Parliament and treaties
shall not be reviewed by the courts.” This means that even if a court comes to the
conclusion that the law that it has to apply is flagrantly unconstitutional, it still will be
obliged to apply that law (unless this would contradict fundamental human rights as
protected by the European Convention of Human Rights or other directly applicable

international Treaties).

While the Netherlands Institute supports the initiative to introduce constitutional review,
it recommends that courts will be allowed to examine laws in the light of all
constitutional rights, rather than only civil and political rights, as is proposed in the

Government's policy document.

Impact of securitisation on the rule of law and human rights

The Netherlands Institute has seen an increase in mayors, in charge of public order, pre-
emptively prohibiting protests, arguing that the protest would pose a threat to public

order. This has been the case for civil disobedience actions.

In addition, a temporary law is in force that authorized the Minister of Justice to revoke
Dutch nationality, without any judicial scrutiny, of any person who travels abroad to
participate in a terrorist organization was made permanent. This measure only targets
Dutch citizens of foreign descent who hold multiple nationalities, as it may not lead to
statelessness. The Netherlands Institute considers that this law is discriminatory in

nature.

NHRI’s actions to promote and protect human rights and rule of law in the context

of national security and securitisation

The Netherlands Institute has regular meetings with government officials to discuss a

broad range of human rights and regularly advises on legislative proposals. In addition,


https://www.rijksoverheid.nl/documenten/kamerstukken/2022/07/01/kamerbrief-over-hoofdlijnen-constitutionele-toetsing
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with regard to the right to protest, The Netherlands Institute published a statement,
emphasizing the government’s obligation to facilitate protests as much as possible. In
addition, the Netherlands Institute presented a letter voicing its concerns about the law

to revoke Dutch nationality.
NHRI's recommendations to national and regional authorities

e Oblige authorities to give explicit, relevant and convincing arguments as to why
measures limiting fundamental rights are considered to be “necessary in a

democratic society”;

e Strengthen judicial review of measures restricting fundamental rights and open

the possibility of constitutional review (see above);

e Increase free legal assistance to citizens in order to enhance access to justice.
Implementation of European Courts’ judgments

There have not been any notable developments since the 2023 ENNHRI Report. As

such, the cases of Murray (Application number 10511/10), Corallo (Application number

29593/17), and Maassen (Application number 10982/15) are still not fully executed.
NHRI's actions to support the implementation of European Courts’ judgments

In its activities to advance implementation at national level, both to the Parliament and
to the government officials, the Netherlands Institute consistently emphasizes the

importance of implementation of these judgments.
Other challenges in the areas of rule of law and human rights

The Netherlands Institute has noticed a trend of political parties questioning the
legitimacy of independent actors, such as judges, media and civil society, for example

by calling journalists ‘'scum’ or referring to the Parliament as ‘fake’.


https://www.mensenrechten.nl/actueel/nieuws/2023/01/31/demonstratierecht-onder-druk-blijkt-uit-aanhouding-klimaatactivisten
https://publicaties.mensenrechten.nl/publicatie/8a009497-ef6b-46af-bd31-d768193ca132
https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%2210511/10%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-186691%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-207807%22]}
https://nos.nl/artikel/2384036-journalistenvakbond-nvj-wil-in-gesprek-met-wilders-over-tweet
https://nos.nl/artikel/2058288-wilders-tweede-kamer-is-een-nepparlement
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NHRI's recommendations to national and regional authorities

At present, an independent ‘State Commission’ is working on recommendations for the
rule of law. The Netherlands Institute recommends national authorities to give follow-up

on the issues they identify.
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