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Implementation of regional actors’ and NHRI’s recommendations on
rule of law (from previous year) and actions undertaken by NHRI to
facilitate implementation

State authorities follow-up to regional actors’ recommendations on rule of law

The European Commission’s 2023 Rule of Law Report has been discussed in Parliament

in the presence of Commissioner Didier Reynders. However, the Consultative Human
Rights Commission of Luxembourg (CCDH) has not received any information regarding
measures specifically taken to follow-up on the recommendations issued by regional

actors, including the European Commission. The CCDH is not aware of any follow-up

measures related to the evaluation of the new legislation on lobbying, the access to
official documents or the improvement of the legislative decision-making process by

making it more inclusive.

Concerning the reform of the legal aid system, the law of 7 August 2023 on the

organisation of legal aid was adopted by Parliament, and entered into force on the 1+ of

February 2024. The CCDH has not conducted an in-depth assessment of the legislation
so it cannot evaluate whether it is sufficient to guarantee everyone’s access to justice.
However, a civil society organisation reported to the CCDH that it welcomed the fact
that the scope of the legal aid system has been widened but also found that the reform
did not address other obstacles. It still requires filling out long and complex
questionnaires, as well as gathering documents certifying for example the non-existence
of ownership if the applicant is not of Luxembourgish nationality. These bureaucratic

requirements might discourage some people from introducing a request for legal aid.

R


https://www.chd.lu/de/node/2093
https://commission.europa.eu/document/download/214f4e5e-c451-49a1-9fae-933e88ffbc89_en?filename=37_1_52622_coun_chap_luxembourg_en.pdf
https://legilux.public.lu/eli/etat/leg/loi/2023/08/07/a542/jo#chapter_6
https://legilux.public.lu/eli/etat/leg/loi/2023/08/07/a542/jo#chapter_6
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NHRI's follow-up actions supporting implementation of regional actors’

recommendations

The CCDH supported the implementation of regional actors’ recommendations by
publishing the rule of law reports (ENNHRI and EU) on its website and by addressing
these issues in its various opinions, reports (also to UN, EU or Council of Europe bodies),
letters, public interventions as well as during its meeting with the European Commission
on rule of law. Due to its limited resources, the CCDH was not able to engage in more
specific actions in supporting the implementation of regional actors’

recommendations.

However, since January 2023, when publishing an opinion on a legislative proposal, the
CCDH systematically asks the government for an exchange of views on it in order to

foster a more participative and evidence-based approach in the legislative process.
State authorities follow-up to NHRI's recommendations regarding rule of law

Last year, the CCDH was on very few occasions invited by Ministries to discuss its
opinions on legislative proposals tabled by Government. These discussions are
nonetheless quite rare and seem to depend on the Minister involved. So far, only the
Minister of Internal Security (Greens) and the Minister of Justice (Greens) of the previous
government proactively reached out to the CCDH to discuss a preliminary draft law on
restricting the right to assembly or the reform of the juvenile justice and the draft
grand-ducal regulation on the organisation of prison regimes respectively. It remains to

be seen if the new government will continue this path.

The CCDH has not noticed any other follow-up measures.
Establishment, independence and effectiveness of the NHRI
International accreditation status and SCA recommendations

The Luxembourgish NHRI was |ast reaccredited with A-status by the Sub-Committee on

Accreditation (SCA) in March 2022. In its latest review, the SCA recommended that the

NHRI advocate for amendments to relevant legislation to limit the number of times that


https://ccdh.public.lu/fr/actualites/2023/ennhri.html
https://ccdh.public.lu/fr/actualites/2023/ruleoflaw.html
https://www.ohchr.org/sites/default/files/2022-04/SCA-Report-March-2022_E.pdf
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members of the Commission may be reappointed and the President may be re-elected.
Moreover, the SCA encouraged the NHRI to advocate for changes to its enabling law to

provide for remunerated full-time members in its decision-making body.

Further, the SCA encouraged the NHRI to advocate for relevant changes to provide the
explicit power to table reports directly in the legislature, rather than through the
Executive, and in doing so to promote action on them. It also recommended the
institution to advocate for its reports to be discussed by Parliament. Additionally, the
SCA called on the institution to continue to conduct systematic follow-up activities to
ensure that its recommendations are implemented by the relevant authorities, in order

to fulfil its protection mandate.

While acknowledging that the Luxembourgish NHRI has received increases in its budget
in recent years, the SCA also encouraged the institution to continue to advocate for an

appropriate level of funding to carry out its mandate effectively and independently.
Follow-up to SCA Recommendations and relevant developments

While the follow-up of its opinions remains very limited, the CCDH is aiming to improve
its own assessment of this follow-up. It is for example planning on sending
questionnaires to the government asking for explanations on the extent to which its
recommendations have been or are going to be taken into account in the legislative
process. The CCDH is also considering requesting lawmakers to introduce an obligation
for the authorities to respond to its recommendations in a timely manner, as

recommended by GANHRI's Sub-Committee on Accreditation (SCA).
The CCDH is also, whenever possible, asking for more funding.

Currently, the CCDH is administratively attached to the Government. In 2023, the CCDH
had internal discussions on the possible attachment to Parliament. It concluded that, in
order to strengthen its independence, improve the resources at its disposal and be even
more consistent with the spirit of the UN Paris Principles, an administrative link with the

Parliament instead of the Government would be preferrable. It is also considering the
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possibility to institute a professional full-time human rights defender presiding the
CCDH. In 2023, the CCDH met with the then Prime Minister and the then president of
Parliament to discuss these topics. Moreover, the CCDH is currently working together
with Parliament to include the CCDH in a draft legislative proposal aimed at reforming
the institutions already attached to Parliament (Centre for Equal Treatment,
Ombudsman and Ombudsman for children and youngsters). So far, the CCDH has
received positive feedback regarding this planned institutional reform. However, since
this project is at a very early stage, it is still unclear to what extent the mission,
functioning, role, and competences of the CCDH will change. The CCDH has established
an internal working group in order to discuss these changes and put forward concrete

solutions to be included in the above-mentioned draft legislative proposal.
Regulatory framework

The national regulatory framework has not changed.

NHRI enabling and safe environment

Compared to 2022, the situation remained largely unchanged in 2023. While there have
not been any flagrant obstacles, the enabling environment is still in need of

improvement.

Access to disaggregated data remains particularly problematic and has in some cases
even worsened. For example, the existing tools of the judiciary are still inadequate for
data and statistics collection purposes. The prosecution services are unable to gather
disaggregated data and establish statistics because of the inadequacy of the tools at

their disposal. Due to legislative changes related to data protection, which entered into

force in 2023, the public prosecution services informed the CCDH, which is also the
National Rapporteur on human trafficking under the EU Directive 2011/36 on preventing
and combating trafficking in human beings and protecting its victims, that they are no
longer able to communicate important information related to human trafficking cases,
which would allow the CCDH to verify and establish statistics on its own. As a result, it is

quite difficult, sometimes even impossible, for the CCDH to carry out its missions. This is


http://data.legilux.public.lu/eli/etat/leg/loi/2023/08/07/a525/jo
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a structural problem in Luxembourg which is not limited to the judiciary. An overhaul of
the resources and tools at the disposal of all relevant authorities is necessary to allow
for adequate data collection. Otherwise, evidence-based decision making will also

remain quite difficult.

Moreover, it might be worth noting that in June 2023, the CCDH sent a letter to the
Minister of Public Service regarding the current requirement of Luxembourgish
nationality for all the employees of the CCDH's Secretariat. According to the Ministry of

State, this requirement originates from the grand-ducal regulation of 12 May 2010 which

indicates which jobs/positions involve direct or indirect participation in the exercise of
public authority, and are therefore reserved exclusively to persons of Luxembourgish
nationality. In its letter, the CCDH underlined the principle of free movement of workers

inside the EU (also see the report of the CET and the University of Luxembourg, p. 34)

and argued that the provisions were in any case inapplicable to the CCDH, especially
since it has a particular status as an NHRI which cannot be compared to a public

administration. So far, the CCDH has not received any answer from Government.

While the CCDH has not had any significant negative experiences regarding its
resources, more ample resources would of course help improve its monitoring abilities.
The CCDH is still occasionally forced to decide not to issue an opinion on draft
legislation due to a lack of resources. It is worth noting that because it is attached to the
government, it has fewer resources at its disposal and less freedom regarding the
allocation of these compared to the institutions attached to the Parliament (CET, OKAJU,

Ombudsperson).
NHRI's recommendations to national and regional authorities

e Attach the CCDH to the Parliament, while making sure that it remains in line with
the Paris Principles. An overhaul of the CCDH'’s resources and functioning could
further improve its ability to carry out its mandate effectively and

independently.


https://legilux.public.lu/eli/etat/leg/rgd/2010/05/12/n2/consolide/20160430
https://cet.lu/wp-content/uploads/2023/06/Rapport_libre-circulation-final.pdf
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e Legally oblige the Government and the Parliament to respond to the CCDH's
recommendations or requests and justify their (in)actions (at the very least give a
timely and reasoned response).

e Improve data collection and access to information requested by the CCDH.
Checks and balances

Separation of powers

Judicial oversight is generally rather rare in Luxembourg. This could be due to multiple
obstacles which render access to justice difficult. The issues raised by the CCDH in

ENNHRI's 2023 rule of law report have not been addressed yet.

NGOs who try to hold state authorities accountable are confronted with major
difficulties when it comes to proving legal standing (“intérét a agir”) before
administrative courts. For instance, in 2023, four Luxembourgish associations active in
the defence of human rights lodged an action for annulment in their own names
together with a request for a safeguard measure before the administrative tribunal (the
case was about the refusal to house single men falling under the Dublin procedure). By

order no. 49692 of 24 November 2023, the President of the administrative tribunal

rejected the request for suspension of the contested act because the judges considered
that the associations had no interest in bringing an action against an administrative
decision unless they could show that their members themselves were affected by the
contested measure. This reasoning is in line with the usual practice of Luxembourg

courts, which have a very restrictive interpretation of the right to bring an action.

Moreover, judges might not always sufficiently consider relevant international, EU and
European human rights law as they seem to be reluctant to refer preliminary questions
to the Court of Justice of the European Union (‘CJEU’, ‘the Court’). The NGO Passerell

did an in-depth study of the number of preliminary questions addressed to the Court.

Their research shows that for the 1.176 cases of administrative and tax litigation from a

one-year period (2 May 2022 to 2 May 2023), the Administrative Tribunal and the


https://ja.public.lu/45001-50000/49692.pdf
https://www.passerell.lu/_files/ugd/837f1b_ac3baac1287648818b50281d6a69043b.pdf
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Administrative Court received 29 requests for preliminary rulings for the Constitutional
Court and 27 for the CJEU. Of these 27 requests for preliminary rulings, none was
accepted by the national courts. This result may indicate that Luxembourg's
administrative judges make little use of the legal mechanisms established by EU law.
The result is hardly more satisfactory as far as the Constitutional Court is concerned,
since only three questions were submitted in total, specifically in areas relating to
environmental protection, wealth tax and the promotion of officials in the Directorate-

General for Internal Security.

The recent developments regarding the introduction of a begging ban in the capital of
Luxembourg are straining the separation of powers and the rule of law. This issue is
further explained in the subchapter on 'the process for preparing and enacting laws'’

below.

It might be worth noting, that in Luxembourg, members of Parliament vote along their
political party’s line, with only few exceptions reported in the past decades. The
members of the governing parties therefore rarely question, let alone oppose, decisions
made by their political colleagues in the Government. While this is a widespread
practice in democracies, it does not necessarily encourage a rule of law culture and

parliamentary oversight.
The process for preparing and enacting laws

There have not been any notable improvements since the CCDH's contribution to last

year's ENNHRI's rule of law report.

On the contrary, recent developments show a lack of evidence-based policy making by

the new government. In March 2023, the municipal council of Luxembourg City decided

to introduce a new article 42 in its local police regulation to prohibit any form of
begging in the city centre, from Monday to Sunday from 7 a.m. to 10 p.m. Some forms
of "aggressive” or “organised” begging were already prohibited before, either on
national or local level. In May 2023, the then Minister of Home Affairs refused to

approve the regulation because of concerns related, among others, to human rights


https://www.vdl.lu/sites/default/files/media/document/R%C3%A8glement%20g%C3%A9n%C3%A9ral%20de%20police-publication.pdf
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violations. The municipality decided to lodge an appeal which was still pending in
December 2023, when the new Minister of Home Affairs, barely two months in office,
overturned the previous decision without waiting for the ruling of the administrative
tribunal and, according to information available to the CCDH, without any prior
consultation of stakeholders (such as NGOs, streetworkers, human rights institutions,
Police, prosecution services, officials of other relevant Ministries). On the Minister’s

orders, the Police began enforcing the measure in January 2024.

This decision has been widely criticised over the last months (see for example the

statement of the CCDH). Apart from major human rights concerns, the decision-making

process as well as the lack of a legal basis are particularly worrying. According to article
37 of the Luxembourgish Constitution, only a “law” (legislative act adopted by
parliament) may limit “public freedoms” (“libertés publiques”). The begging ban
introduced by the municipality is a municipal regulatory act, which cannot be qualified
as a "law”. The Minister for Home Affairs first referred to a decree from 1789 which
generally states that the municipality needs to guarantee “cleanliness, salubrity and
tranquillity in streets, public places and buildings”. As this approach was criticised for
being in violation with the ECtHR’s and the Constitution’s criteria of legality, the Minister
invoked article 563 point 6 of the Criminal Code, dating back to 1879, which explicitly
punished “vagrants and people found begging”. However, this anachronistic article has
been interpreted by the courts and the public prosecution as having been abolished
since 2008. Some members of the government, the parliament and the capital’s local
council (belonging to the same governing political parties) subsequently publicly
questioned the judiciary's role in interpreting the laws voted by parliament and refused
to accept the judicial decisions adopted by the Court of appeal which clearly stated that
the article in question was abolished. Numerous actors from many different sectors and

backgrounds (Human rights experts, Police, Public Prosecution, President of the

Constitutional Court, streetworkers and civil society organisations, academia and the

CCDH) have voiced their concerns about the political discourse, the policy-making

process, the lack of a legal basis and, to various degrees, about the inadequacy of the

R


https://ccdh.public.lu/fr/actualites/2023/communiques.html
https://legilux.public.lu/eli/etat/leg/dec/1789/12/14/n1/jo
https://www.100komma7.lu/news/Comparution-immediate-Eng-einfach-Leisung-fir-e-komplexe-Sujet?pd=radio
https://lequotidien.lu/a-la-une/interview-du-lundi-marlene-negrini/
https://www.rtl.lu/news/national/a/2156211.html
https://www.tageblatt.lu/headlines/bettelverbot-der-praesident-des-obersten-gerichtshofs-hat-ein-problem-mit-der-politik/
https://www.tageblatt.lu/headlines/bettelverbot-der-praesident-des-obersten-gerichtshofs-hat-ein-problem-mit-der-politik/
https://www.100komma7.lu/news/Inv-Carole%20Reckinger_IVD?pd=search
https://www.tageblatt.lu/headlines/zwei-experten-diskutieren-die-juristischen-hintergruende-des-bettelverbots/
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measure itself. Neither the municipality, nor the government, have accepted to review

their approach. The Prime Minister supported the inaccurate view that there “is a
divergence of interpretation that must be clarified by judges” and that "it is part of the
rule of law that the Supreme Court should be respected when it makes a judgment in this
matter” — thus disregarding the fact that judges have already clarified the issue in

multiple rulings (of first and second instance) and implying that rulings of lower courts

do not need to be respected. In an interview, the president of the constitutional court
subsequently condemned this political discourse and reminded that “a jurisprudence (...)
must be respected, regardless of the court instance that pronounced the judgment”.
Nonetheless, the measure remains in place and is still being executed, which seriously

weakens the rule of law and undermines the public’s trust in the justice system.
Access to information

In the context of the recent begging ban in Luxembourg’s capital, a journalist was not
allowed to interview a streetworker by herself — representatives of the city of
Luxembourg were present at all times. The journalist was also not allowed to
accompany the streetworkers because of “concerns related to the respect for private
life”. This line of reasoning has in the past also been used to prevent CCDH members
from talking to refugees who might have been able to share their experiences and

potential complaints against the administration with the CCDH. It must be noted

however that the municipal council of Luxembourg recently announced that their
representatives will, from now on, only be present during press interviews if this was

explicitly requested by journalists.

Access to judgments online is still insufficient as the online database remains
incomplete — a preselection is done by state authorities. All judgments should be made
public (albeit anonymised), otherwise it is impossible to analyse the case law. In the
words of the Luxembourgish judge of the European Court of Human Rights, Georges
Ravarani, « it's up to those who analyse the case law to decide what they find interesting

in it » (see the interview in Létzebuerger Land, 22.12.2023).


https://gouvernement.lu/fr/gouvernement/luc-frieden/actualites.gouvernement%2Bde%2Bactualites%2Btoutes_actualites%2Binterviews%2B2024%2B02-fevrier%2B01-frieden-tageblatt.html
https://anon.public.lu/D%C3%A9cisions%20anonymis%C3%A9es/Tribunal%20d%27arrondissement%20Diekirch%20p%C3%A9nal/Chambre%20p%C3%A9nal/2017/20171026_TAD_510a-accessible.pdf
https://anon.public.lu/D%C3%A9cisions%20anonymis%C3%A9es/Tribunal%20d%27arrondissement%20Diekirch%20p%C3%A9nal/Chambre%20p%C3%A9nal/2017/20171026_TAD_510a-accessible.pdf
https://www.tageblatt.lu/headlines/bettelverbot-der-praesident-des-obersten-gerichtshofs-hat-ein-problem-mit-der-politik/
https://www.100komma7.lu/news/Wei-wierkt-sech-d-Heescheverbuet-op-d-Sans-abrien-aus?pd=search
https://www.100komma7.lu/news/Wei-wierkt-sech-d-Heescheverbuet-op-d-Sans-abrien-aus?pd=search
https://www.100komma7.lu/news/Corinne-Cahen?pd=radio
https://justice.public.lu/dam-assets/fr/jurisprudence/guide-utilisateur.pdf
https://www.land.lu/page/issue/3753/FRE/index.html
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Access to legislation online has slightly improved. However, some pieces of legislation,
which have been modified numerous times, are still not consolidated. This makes it
difficult for legal practitioners, judges, and the public to have access to and apply the
law. It would also be useful to link relevant case law to the legislation (e.g. on Legilux;

Legifrance could serve as a good practice).

There is still no legal right to access to information for journalists. During the 2024 new
year's reception, the prime minister announced his intention to finally propose a draft
legislation (before summer 2024) introducing the right to access to information for
journalists. It remains to be seen if and to what extent this announcement will be

followed-up upon.
Independence and effectiveness of independent institutions (other than NHRIs)

The situation remains largely unchanged. Both the Ombudsperson and the equality

body still need more competences and resources.

The recent national study on racism (pp. 101-103) and some civil society organisations

have underlined that associations and victims of discrimination might hesitate to
contact the Centre for Equal Treatment (CET) because of a perceived lack of
representativity concerning its board and employees, limited resources and field of
competences (e.g. limited number of grounds of discrimination they can react upon ;
lack of legal standing) and doubts about the effectiveness of its work in finding an

appropriate response to a concrete situation.

A first draft of a legislative proposal concerning the Ombudsman, the Ombudsman for
children and youngsters (OKAJU) and the CET is currently being elaborated. These three
institutions are administratively attached to the Parliament. The future law would,
among others, widen the scope of competences of the CET, in line with the Proposal for
an EU Council Directive on standards for equality bodies, as well as ECRI's

recommendations and those of numerous national stakeholders.



https://www.reporter.lu/luxemburg-gesetz-zum-informationszugang-soll-kommen/
https://mfsva.gouvernement.lu/dam-assets/publications/rapport-etude-analyse/racisme/Rapport-d-etude-Enquete-Racisme.pdf
https://rm.coe.int/sixth-ecri-report-on-luxembourg/1680ac8c45
https://rm.coe.int/sixth-ecri-report-on-luxembourg/1680ac8c45
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Enabling environment for civil society and human rights defenders

The situation remains largely unchanged since ENNHRI's previous rule of law report.

There have been a couple of isolated incidents, however.

Recently, the Minister of Home Affairs, in the context of the begging ban in the capital,
suggested that one of his critics, an artist, had incited an act of vandalism against his

private property by publishing a text and an Al generated picture criticising the

Minister’s decision to authorise the begging ban. The Minister of Culture on the other
hand, without taking sides, reminded that the mission of culture, in all its forms, is to be

critical of society and societal issues.

A member of parliament published a post on social media threatening a caricaturist
who criticised the Minister of Home Affairs’ above-mentioned insinuations. The member

of parliament later explained that his post was “intentionally being misinterpreted”. The

president and one of the vice-presidents of parliament informally met with the member,

but since the acts happened outside of the premises of the parliament, the parliament
does not seem to have any means at its disposal to reprimand its member. However,
the political parties appear to have agreed to consider developing a deontology code

for the members of parliament.

The president of the CCDH recently publicly denounced remarks made by another
member of parliament (of one of the governing political parties) who made
discriminatory remarks about Roma and criticised the CCDH's work in a video.
Subsequently, a member of the far-right political party published a post telling the

president of the CCDH and "woke leftgreen Hysterics” to remain silent.

When developing National Action Plans (NAP), Luxembourg’s ministries remain very
reluctant to adopt a truly participatory approach. Often, there are only meetings prior to
the development of the NAP, but no follow-up. Civil society and human rights
defenders rarely have the possibility to access, let alone comment, on draft NAPs, or to
receive feedback on why some of their recommendations were not included in the

NAPs. This has been the case, among others, in the context of the NAP on gender

R


https://www.luxtimes.lu/luxembourg/gloden-under-fire-for-suggesting-artists-share-blame-for-attack-on-his-home/6720742.html
https://tonnar.lu/hallo-leon-gloden/
https://lequotidien.lu/a-la-une/gloden-contre-tonnar-le-ministre-thill-reagit/
https://www.wort.lu/politik/weidig-nach-drohung-mein-kommentar-wurde-absichtlich-missinterpretiert/7097828.html
https://lequotidien.lu/a-la-une/chambre-laffaire-weidig-est-close/
https://twitter.com/Fred_Keup/status/1760578381400220015
https://ccdh.public.lu/fr/actualites/2020/Communique.html
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equality, the NAP on the rights of persons with disabilities, the NAP on children’s rights

and, most recently, the NAP on combating racism which is currently being developed.
NHRI's recommendations to national and regional authorities

e Review and improve access to justice for victims of human rights violations and
their representatives, such as NGOs;

e Improve access to information (such as the consolidated version of laws, case-
law, etc);

e Improve the resources and tools at the disposal of the judiciary and offer

qualitative and continuous human rights training.
Impact of securitisation on the rule of law and human rights

The begging ban in Luxembourg'’s capital can be seen as the result of a securitisation
narrative. The ban further fragilizes people in need and potentially punishes victims of
human trafficking instead of protecting and supporting them, thus violating the

principle of non-punishment of victims of coerced crimes.

The government announced in its coalition agreement (p. 109) the introduction of a
measure that expedites proceedings (“comparution immédiate”) potentially at the price
of the rights of the defendants, in particular if it reduces their ability to prepare their

defence. Experts (such as the Procureure Générale d'Etat or human rights experts) have

voiced concerns about this measure and pointed at the situation in Belgium where in
2002 the constitutional court found that a similar legislation (“snelrecht”) was
discriminatory and infringed upon the rights of the defendants (article 6 of the ECHR). It

remains to be seen if and how the government intends to introduce this measure.

NHRI’s actions to promote and protect human rights and rule of law in the context

of national security and securitisation

The CCDH published a statement on the begging ban and its president intervened in

press interviews.



https://ccdh.public.lu/fr/actualites/2020/Communique.html
https://ccdh.public.lu/fr/actualites/2020/20200212_Communique_commun_CCDH_CET_PAN_Handicap.html
file:///C:/Users/ucs561/Downloads/strategie-nationale-plan-daction-1.pdf
file:///C:/Users/ucs561/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/BSDH75LA/AprÃ¨s%20analyse%20du%20cadre%20juridique%20existant%20dans%20les%20pays%20voisins,%20le%20Gouvernement
https://www.rtl.lu/news/national/a/2156211.html
https://www.100komma7.lu/news/Comparution-immediate-Eng-einfach-Leisung-fir-e-komplexe-Sujet?pd=radio
https://ccdh.public.lu/fr/actualites/2023/communiques.html
https://www.100komma7.lu/news/CCDH-Dei-einfach-Mendiciteit-muss-als-Deel-vun-der-Gesellschaft-ugesi-ginn?pd=noriichten
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NHRI's recommendations to national and regional authorities

e Evidence and human rights-based policy making is crucial to avoid laws,
processes and practices which negatively impact human rights and/or the rule of
law;

e Adopting a participatory approach involving key stake- and rightsholders before

presenting legislative initiatives is key.
Implementation of European Courts’ judgments

NHRI's actions to support the implementation of European Courts’ judgments

The CCDH systematically reminds policymakers of the relevant case-law in its opinions,

reports, etc. Recent examples are the CCDH's statement on the begging ban putin

place in the capital of Luxembourg or the CCDH's report on human trafficking where it
highlighted relevant ECtHR case-law on the non-punishment principle for victims of

human trafficking who are coerced into committing crimes.
NHRI's recommendations to national and regional authorities

e Improve access to justice for victims of human rights violations and other
relevant actors (such as the Equality body, NGOs) which in turn could improve
the follow-up of European Courts’ case-law by raising the possibilities for victims
to hold Luxembourg’s authorities accountable;

e Study the (non-)referral of preliminary questions to the ECtHR and the CJEU, and
take measures to overcome potential obstacles in this regard (e.g. training for

justice professionals).
Other challenges in the areas of rule of law and human rights

As already reported in the CCDH's contribution to last year's ENNHRI rule of law report,
access to justice remains insufficient in Luxembourg. As a reminder, the CCDH, as well

as regional (GRETA, GREVIO, ECRI) and international expert groups (UN B&HR working

group) or treaty bodies (CAT, CERD, CRC, CEDAW), repeatedly urged the government

and parliament to assess and improve access to justice, including courts. No positive


https://ccdh.public.lu/fr/actualites/2023/communiques.html
https://ccdh.public.lu/content/dam/ccdh/dossiers_th%C3%A9matiques/traite_des_%C3%AAtres_humains/rapports/rapport-teh4-final.pdf#%5B%7B%22num%22%3A244%2C%22gen%22%3A0%7D%2C%7B%22name%22%3A%22XYZ%22%7D%2C69%2C714%2C0%5D
https://rm.coe.int/greta-evaluation-report-on-luxembourg-third-evaluation-round-/1680a85a61
https://rm.coe.int/grevio-s-baseline-evaluation-report-on-legislative-and-other-measures-/1680abe1bb
https://rm.coe.int/sixth-ecri-report-on-luxembourg/1680ac8c45
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G23/071/56/PDF/G2307156.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G23/071/56/PDF/G2307156.pdf?OpenElement
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsvAqi7PTbVoTvZkFWRkxEHabTJG2sc1lahugmkvwozi9iA6QMJXWowgQItqAtW1UIF353ZPKKqtdSJRPYEZlinKzfPjpBI3XljozncjOTEQX
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsiRxZSMsfNX9nm41Kg%2BXkh5JCNEX9goIQPS%2FNsgcjsmpgEOkmA%2Bt87mpNVo%2BB%2BEPHZPNXtyLVlHluy5ey62mjSkcusDIRlv6YsmHza13GF81yTbse8kjb13NokEfxyJedA%3D%3D
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhskCQMpSSjPI5PDLNZ4HKrMKkMPLIXPfDlhzdf5xkX00esC0g9hksd%2FP9ewmbXCcU5CdPkG5uEiVfcjIOVGDC8fJeRrp7TrZagVlq6wUfnmP9
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsvxlfhYepfIYmW0eRMA3oVsoxP15gNsYGc5CVYW1B4T3IF8XRu9ke8ZU70NcFOgk83XI1yxWxlE0y%2FnjsEOdGaeKAc8laJ%2BF45f5VExw%2BifJ
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changes can be reported in this regard. There has been no progress regarding the
development of a legal framework for an effective witness protection system. This is still
seriously hampering access to courts and the work of the police. NGOs and other
bodies are still not financially or legally empowered to support or act on behalf of the
victims. Access to compensation for victims of crimes, such as victims of human
trafficking, is still insufficient. Financial investigations, seizures and confiscations need to
be improved in number and in thoroughness. The benefits gained by criminals and the
damage suffered by victims are often inadequately assessed by the judges. The
judgments generally do not sufficiently explain or justify their refusal to grant the

damages claimed by the victims (see, for instance, GRETA, §60).

Moreover, judges sometimes use pejorative language and reasoning contrary to
international and European human rights standards. For instance, in a ruling issued by
the administrative tribunal in October 2023 rejecting an application for international
protection, the judges shockingly took into account the behaviour of a victim of female
genital mutilation and of forced marriage as a minor : , The tribunal also noted that the
threat brandished by the plaintiff's husband that she would have to undergo a second
excision should be seen in the context of her attitude - perceived as problematic by her
husband — of not getting involved in the household, not eating and refusing to have
sexual relations with her husband (...)". This inacceptable reasoning is particularly

incompatible with EU law in the light of the recent judgment of the ECJ in case C-621/21.

It must be noted that this is not an isolated case. Victims of gender-based violence, for
example, have only limited access to justice because of the authorities’ lack of

understanding of this phenomenon.
NHRI's recommendations to national and regional authorities

Improve access to justice (e.g. create a legal framework for an effective witness
protection programme, empower NGOs to support victims before the courts, invest

human rights institutions such as the equality body with the power to go to courts,

R


https://rm.coe.int/rapport-du-greta-sur-le-luxembourg-troisieme-cycle-d-evaluation-/1680a85a62
https://ja.public.lu/45001-50000/47179.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2024-01/cp240007en.pdf

strengthen the training of justice professionals such as lawyers, judges and public

prosecution).
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