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Implementation of regional actors’ and NHRI’s recommendations on
rule of law (from previous year) and actions undertaken by NHRI to
facilitate implementation

State authorities follow-up to regional actors’ recommendations on rule of law
Provide adequate resources for the justice system

The GIHR notes that there were no nationwide adjustments to judges' salaries. Only

federal judges benefited from small increases agreed in a collective agreement, which

was transposed into national legislation within the framework of the Act on the

adjustment of federal salaries and pensions for the years 2023 and 2024 and on the

amendment of other civil service requlations (BBVAnpANdG 2023/2024), issued in

December 2023.
Introduce a legislative footprint

The Bundestag recently passed a law amending the lobby register. Although there are

still points of criticism, such as the continued exemptions for churches and trade unions,

the changes have been broadly welcomed. In future, it should be more transparent,,

which legislative procedure the lobbyist is targeting and how the lobbyist is financed
(including f. ex. income, amount of public funding, donations and membership fees).
The reform also closes a loophole: Until now, influences have often been concealed by
using agencies to advocate towards government and MPs. In future, lobby

organisations will no longer be able to commission a number of agencies to circumvent

the disclosure requirement. With regard to the revolving doors, Section 3 | No. 3
LobbyRG has increased transparency when high-ranking mandate holders and office
holders move into interest representation activities (revolving doors) by requiring the

disclosure of current and previous offices and mandates. This innovation is to be

RI


https://beamte.verdi.de/themen/besoldung/besoldungsrunde-2023/++co++9178de62-0547-11ee-b71a-001a4a160100
https://www.recht.bund.de/bgbl/1/2023/414/VO
https://www.recht.bund.de/bgbl/1/2023/414/VO
https://www.recht.bund.de/bgbl/1/2023/414/VO
https://dip.bundestag.de/vorgang/gesetz-zur-%C3%A4nderung-des-lobbyregistergesetzes/300955?f.deskriptor=Lobbyismus&rows=25&pos=1
https://www.transparency.de/aktuelles/detail/article/lobbyregister-reform
https://www.bundestag.de/dokumente/textarchiv/2023/kw38-pa-geschaeftsordnung-lobbyregister-964844
https://www.sueddeutsche.de/politik/lobbyregister-bundestag-1-lesung-1.5954217
https://www.gesetze-im-internet.de/lobbyrg/__3.html
https://www.gesetze-im-internet.de/lobbyrg/__3.html
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welcomed, as it leads to a disclosure of the revolving door effect. At the same time, no

cooling off periods have been created. In this respect, the revolving door effect is not

prevented.

Create a legal basis for a right to information of the press

There was no legal initiative for a right to information for the press during the reporting

period, although the government fractions had planned this in the coalition agreement

(see p. 99). The media policy spokesman of the SPD parliamentary group in Bundestag,
member of parliament Helge Lindh, said in an interview in June 2023 that an initiative
from Parliament to strengthen the rights of the press and media vis-a-vis federal
authorities would be a good gesture though. Although, the federal government could
also initiate a draft, a bill from parliament “would be the ideal case for us”, he
underlined. He also added that the draft could also include a paragraph to prevent

intimidation lawsuits against the press.
Adapt the tax-exempt status for non-profits

There has still been no progress in taking forward the plan to adapt the tax-exempt

status of non-profit organisations.
State authorities follow-up to NHRI's recommendations regarding rule of law

The NHRI's recommendation issued in ENNHRI's 2022 and 2023 Report on the state of
the rule of law in Europe, that the German federal and Lander parliaments schedule
annual public dialogues with civil society actors on the EU Commission’s annual rule of
law report, is not yet addressed by state authorities. Furthermore, contrary to the NHRI's
recommendations in last year's ENNHRI report on rule of law the federal parliamentary
rules of procedure were not amended to extend a standing invitation to the GIHR to
participate in parliamentary hearings, comment on draft laws with human rights
implications, and circulate statements as parliamentary documents. The GIHR notes that

the Institute may only participate in hearings when invited by a political party.


https://www.lobbycontrol.de/lobbyregister/ampel-will-lobbyregister-besser-machen-109559/
https://www.lobbycontrol.de/lobbyregister/ampel-will-lobbyregister-besser-machen-109559/
https://www.lobbycontrol.de/lobbyregister/ampel-will-lobbyregister-besser-machen-109559/
https://www.spd.de/fileadmin/Dokumente/Koalitionsvertrag/Koalitionsvertrag_2021-2025.pdf
https://www.evangelische-zeitung.de/spd-abgeordneter-fordert-staerkeres-presseauskunftsrecht
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Establishment, independence and effectiveness of the NHRI
International accreditation status and SCA recommendations

The German Institute for Human Rights was reaccredited with A-status in October 2023.
The SCA acknowledged the extensive work carried out by the GIHR to strengthen its
human rights protection mandate, including through increased funding for monitoring,
including the establishment of national rapporteur mechanisms on the Council of
Europe Conventions on Violence against Women and Domestic Violence and on
Trafficking in Human Beings, the development of an advocacy strategy for amending
the GIHR law, and making permanent the National CRC Monitoring Mechanism. It
encouraged the GIHR to continue to advocate for appropriate amendments to its
enabling law to strengthen its protection mandate, for making permanent the two
rapporteur mechanisms, and to strengthen and seek formalization of its engagement

with the Federal Parliament including participation in Parliamentary hearings.

Further, with regards to the institution’s selection and appointment process,
acknowledging the continued engagement of the GIHR with the Parliament, the SCA
encouraged the GIHR to continue to advocate for the formalization and application of a
consistent and uniform process that includes requirements to publicize vacancies
broadly, including in the context of the Federal Parliament’s ongoing process of revising

its rules of procedures.

Finally, the SCA encouraged the GIHR to continue its advocacy for the necessary
changes in its governance structure with regards to political representatives on the
Board of Trustees, as well as in relation to the term of office of the Board of Directors,

and accordingly amend the law.
Follow-up to SCA Recommendations and relevant developments

The GIHR does not have any relevant developments to report yet. This is due to the
short timeframe since the re-accreditation of GIHR (October 2023) and the compilation

of this report (January 2024).


https://www.ohchr.org/sites/default/files/documents/countries/nhri/ganhri/SCA-Report-Second-Session-2023-EN-new.pdf
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Regulatory framework
No changes to the applicable national regulatory framework since January 2023.
NHRI enabling and safe environment

Overall, the environment in which the Institute operates is supportive and the Institute
considers itself able to carry out its work independently and effectively. At the same
time the Institute reiterates its concerns from previous submissions that with regard to
access to the legislative and policy process - the deadlines for providing input to such
processes are oftentimes very short (a few days). This applies especially in the field of
migration law. This makes it difficult for the Institute as well as civil society actors to

provide quality input.
NHRI's recommendations to national and regional authorities

As mentioned in previous submissions, the Institute recommends to the federal
parliament that in its next revision of its rules of procedure it includes a provision
whereby the Institute is invited ex officio to parliamentary hearings (standing invitation),
is invited to submit a written statement on all draft laws with human rights implications

and that these statements will be circulated as official parliamentary documents.

On the state level the Institute recommends that states provide a legal basis as well as
permanent and sufficient funding when they designate the Institute as monitoring body

under art. 33 CRPD.

Additionally, the Institute recommends that the federal parliament implements the SCA
recommendation to make the National Rapporteur Mechanisms on trafficking in human
beings and on gender-based violence permanent. Both mechanisms are currently
established within the Institute but financed as four-year projects. The funding for both
mechanisms should be incorporated in the budget of the federal parliament thereby

making them permanent.

R
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Checks and balances
Separation of powers

The botched elections to the state parliament and the Bundestag in Berlin in 2021
continued to have impact on the everyday lives of people in the capital in 2023.
Following a decision by the Berlin Constitutional Court in 2022, the elections to the
House of Representatives were repeated on 12 February 2023. According to the court,
incorrect, missing or hastily copied ballot papers, too few ballot boxes, long queues with
hours-long waiting times caused the problems. In around half of the 2,256 polling
stations, people were still voting after the official closing time. As a result, appeals
against the election were lodged with the Berlin Constitutional Court. A different
government constellation emerged in Berlin after the election. Concerning the Berlin
votes to the Bundestag, the Bundestag decided in November 2022 that new elections
were to be held in 431 Berlin constituencies out of over 2000. The fraction of the
Christian Democratic Union (CDU) in Bundestag filed a complaint against this decision
in front of the Federal Constitutional Court. On December 23 2023 the Federal

Constitutional Court decided that the decision of the Bundestag was largely correct, but

saw the need to vote again in 455 constituencies. The Constitutional Court also
examined the individual electoral errors and determined for the future what can still be
considered a valid election. It ruled that it would have been necessary to equip the
polling stations better so that excessive waiting times for voters could be avoided.
According to the court an excessive waiting time was to be assumed if voters had to

wait longer than an hour.

The GIHR informs that in 2023, _the biggest electoral law reform in the history of the

Federal Republic of Germany was passed. The explanatory memorandum to the bill

refers in particular to the constant enlargement of the German Bundestag, which is seen

as problematic for the parliament's ability to work.

The German electoral system is a combination of the election of candidates in 299

constituencies by first-past-the-post (“Erststimme”) and proportional representation of

R


https://www1.wdr.de/nachrichten/berlin-bundestagswahl-wahl-wiederholung-100.html
https://www.tagesschau.de/inland/berlin-wahl-wiederholung-106.html
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fzeits%2Fnvwz%2F2023%2Fcont%2Fnvwz.2023.785.1.htm&pos=3&hlwords=on
https://dserver.bundestag.de/btd/20/053/2005370.pdf
https://www.bmi.bund.de/DE/themen/verfassung/wahlrecht/bundestagswahlrecht/bundestagswahlrecht-node.html;jsessionid=E523F783C47E9E25077B97440C8E2238.live861
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state party lists (“Zweitstimme”). In the past, “Uberhangmandate” (overhang mandates)
occurred when a party won more direct mandates in constituencies in the first-past-the-
post vote than its list result. In order to restore the balance of power between the
parties in Parliament, these overhang seats were compensated for by additional seats.
This was realized by increasing the number of seats of the parties until the parties’
proportion of seats in the Bundestag roughly corresponds to their “Zweitstimme”

results. As a result, the number of MPs has risen above the previous statutory target of

598 to the current figure of 736.

The aim of the_new regulation is to reliably limit the number of seats to 630. In future,

the proportion of members will be determined solely by the proportional representation

of state party lists ("Zweitstimme”).

The “Grundmandatsklausel” (basic mandate clause) has also been abolished. In the past,
this clause meant that parties that won three direct mandates would definitely enter
parliament - even if they received less than five percent of the second votes (see here).

Currently the Left Party is only represented in the Bundestag by means of this clause.

The reform has been the subject of controversial debate in parliament and also among

legal experts. Criticism was levelled at both the_legislative process and at the under-

representation of small and regional parties.

The process for preparing and enacting laws

As already mentioned in the ENNHRI 2023 report on the state of the rule of law in

Europe, ministries, on both federal and Lander level, regularly request written comments
from civil society organisations (CSOs) and the GIHR on draft legislative proposals. The
GIHR notes that as in previous years, the timeframe for submitting responses still varies
greatly. This is partly due to the urgency of the legislative process - but it also occurs
without any apparent urgency and without the short deadline being explained. The
deadlines for comments are often far too short to allow real participation. This was
particularly criticised in the legislative process for the new Act on the Federal Foreign

Intelligence Act (BND Act), as CSOs were only given 24 hours to prepare a statement.



https://www.bundestag.de/dokumente/textarchiv/2023/kw11-de-bundeswahlgesetz-937896
https://www.bundestag.de/dokumente/textarchiv/2023/kw11-de-bundeswahlgesetz-937896
https://dserver.bundestag.de/btd/20/053/2005370.pdf
https://www.deutschlandfunk.de/wahlrechtsreform-wie-der-bundestag-verkleinert-werden-soll-100.html
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fzeits%2Fnvwz%2F2023%2Fcont%2Fnvwz.2023.1282.1.htm&pos=13&hlwords=on
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fzeits%2Fnjw%2F2023%2Fcont%2Fnjw.2023.3410.1.htm&pos=3&hlwords=on
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fzeits%2Fnjw%2F2023%2Fcont%2Fnjw.2023.3410.1.htm&pos=3&hlwords=on
https://ennhri.org/rule-of-law-report-2023/
https://ennhri.org/rule-of-law-report-2023/
https://www.zdf.de/nachrichten/politik/deutschland/ampel-regierung-richterbund-hauruckverfahren-gesetze-100.html
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Also, in the field of asylum and migration legislation, the time spans were again very
short. For example, the timespan for statements on the draft bill of a law designating
Georgia and the Republic of Moldova as safe countries of origin the deadline was only
two working days. The catholic and protestant churches explained in their joint
statement to the federal Ministry of Interior and Home Affairs for example that it is not
possible to examine the content of the draft bill in depth and obtain information from
local partners. The approach undermines the important function of the participation
procedure without any recognisable reason for doing so, since the implementation of

the proposed regulation is not urgent.
Access to information

In Germany, only a small proportion of case law is available in publicly accessible

databases. This is particularly true of the lower courts' jurisprudence. As a result, it is
difficult to gain a full picture of court practice. In order to facilitate targeted research
into court decisions on gender-based violence, the GIHR has launched the

"Rechtsprechungsdatenbank ius Gender & Gewalt”. The database includes both case

law that is already publicly available and case law that has been submitted by

practitioners.
Independence and effectiveness of independent institutions (other than NHRIs)

The GIHR notes that the powers and resources of the ombudsmen called “Freedom of
Information Commissioners” on federal level and on the level of the Ldnder are
inadequate and need to be strengthened. According to a report by the non-profit

organisation "Frag den Staat", the recommendations of the “Beauftragten fir die

Informationsfreiheit” (Freedom of Information Commissioners) are often ignored by

public authorities on federal level and on the level of the Lénder. There is a lack of

resources and powers to deal with complaints effectively.



https://www.ekd.de/ekd_de/ds_doc/2023_08_25_Gemeinsame_Stellungnahme_Georgien_und_Moldau_sichere_HKS.pdf
https://www.ekd.de/ekd_de/ds_doc/2023_08_25_Gemeinsame_Stellungnahme_Georgien_und_Moldau_sichere_HKS.pdf
https://www.lto.de/recht/justiz/j/studie-veroeffentlichung-gerichtsentscheidungen-deutschland-transparenz-justiz/
https://www.lto.de/recht/justiz/j/studie-veroeffentlichung-gerichtsentscheidungen-deutschland-transparenz-justiz/
https://www.institut-fuer-menschenrechte.de/menschenrechtsschutz/datenbanken/rechtsprechungsdatenbank-ius-gender-gewalt/
https://fragdenstaat.de/ueber-uns/
https://www.lto.de/recht/meinung/m/akteneinsicht-fragdenstaat-informationsfreiheit-beauftragte-machtlos/
https://www.lto.de/recht/meinung/m/akteneinsicht-fragdenstaat-informationsfreiheit-beauftragte-machtlos/
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Enabling environment for civil society and human rights defenders

In 2023, several state measures have been taken to restrict forms of civil disobedience.
Protests by climate activists have been particularly affected and have resulted in
numerous criminal investigations and court trials. Road block protests often involve
charges of coercion, resistance to law enforcement officers, or dangerously obstructing

traffic. In some cases, courts have sentenced activists to short prison terms of two or

three months without probation. While the extent to which prison sentences are being
used cannot be conclusively assessed due to a lack of empirical data, this shows a

worrying trend towards harsh punishment for climate activism.

The initial suspicion of forming or supporting a criminal organisation (Section 129 of the
German Criminal Code) formed the basis for a nationwide search of the premises of

members of the climate organisation "Die letzte Generation” (The Last Generation). The

Potsdam District Court and the Munich Regional Court endorsed house searches,

although there was a lively legal debate about the proportionality of such measure.

In addition, several of the communication channels and the press telephone of “Die

letzte Generation” have been under surveillance by the public prosecutor's office in

Munich for several months. The GIHR highlighted this issue in its Annual Report on the

Development of the Human Rights Situation in Germany (July 2022 - June 2023, pp. 83-
99).

As part of the first federalism reform in 2006, legislative competence for assembly law

was transferred to the Lander. Many Lander have made use of this possibility and have
enacted legal restrictions on freedom of assembly in state assembly laws. One example
is North Rhine-Westphalia's assembly law, against which a constitutional complaint has

been lodged with_the State Constitutional Court of North Rhine-Westphalia. Another

example is a current draft law in Saxony, which is subject to similar criticism for, f. ex. the
lack of a provision that obliges police in plain clothes to identify themselves to the
assembly leader (Section 22(2) of the SachsVersG (Saxony Assembly Act) See e.g. Seel,
Der Strafverteidiger 2023, s. 784-791; here and here.


https://verfassungsblog.de/warum-haftstrafen-fur-klima-kleber-die-falsche-antwort-sind/
https://www.zeit.de/gesellschaft/2022-12/letzte-generation-ermittlungen
https://www.rbb24.de/panorama/beitrag/2023/05/letzte-generation-kriminelle-vereinigung-landgericht-potsdam.html
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fzeits%2Ffdstrafr%2F2023%2Fcont%2Ffdstrafr.2023.820577.htm&pos=2&hlwords=on
https://www.zeit.de/gesellschaft/zeitgeschehen/2023-06/letzte-generation-abhoeren-lka-bayern
https://www.institut-fuer-menschenrechte.de/publikationen/detail/entwicklung-der-menschenrechtssituation-in-deutschland-juli-2022-juni-2023
https://www.institut-fuer-menschenrechte.de/publikationen/detail/entwicklung-der-menschenrechtssituation-in-deutschland-juli-2022-juni-2023
https://www.verfgh.nrw.de/aktuelles/pressemitteilungen/2023/01_230104/index.php
https://buergerbeteiligung.sachsen.de/portal/smi/beteiligung/themen/1036793/1056374
http://www.grundrechtekomitee.de/fileadmin/user_upload/Stellungnahme_SachsenVersG_Komitee_fuer_Grundrechte_und_Demokratie_2023_09_29.pdf
https://www.juwiss.de/34-2023/
https://www.lto.de/recht/meinung/m/kriminelle-vereinigung-thomas-fischer-letzte-generation/
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The police took measures to prevent people from participating in road blockades or

similar protests. The continued use of preventive detention is of particular concern from

a human rights perspective.

Recent developments also point to increased state restrictions of pro-Palestinian

demonstrations. According to media reports, some pro-Palestinian demonstrations have

been largely peaceful. At other demonstrations, crimes were committed, often motivated

by anti-Semitism.

Several demonstrations were banned because of possible anti-Semitic statements and
possible criminal offences. Some individual bans were upheld by administrative courts in

summary proceedings (decision of the Administrative Court of Berlin and the Higher

Administrative Court of Hesse). In other decisions, bans have been lifted in summary

proceedings. The GIHR notes that restrictions and bans on assemblies may be justified

in individual cases in order to prevent anti-Semitic offences. However, a general ban on

demonstrations (as in Hamburg, for example, by a general administrative act) does not

meet the strict conditions when such a ban may be imposed and it does not provide for
the possibility to conduct a proper balancing of interests within the individual case. This

constitutes an unacceptable restriction on the right to freedom of assembly.
NHRI's recommendations to national and regional authorities

e GIHR recommends that stakeholders be given sufficient time to review draft
legislation for legal and practical problems. Only then do consultations make
sense and only then can findings and experiences from practice contribute to
improving the regulations.

e The GIHR recommends that preventive detention should not be used to prevent
the mere participation in peaceful protest such as sit-down demonstrations even
if these could cause significant traffic disruption. Any preventive detention must
be used with utmost restraint and in strict compliance with the right to liberty; in

particular the duration of detention must be kept to a minimum.


https://www.zeit.de/gesellschaft/zeitgeschehen/2023-09/letzte-generation-bayern-praeventivhaft-gewahrsam
https://www.rbb24.de/politik/beitrag/2023/11/pro-palaestinensische-demonstration-samstag-berlin-polizei.html
https://www.zdf.de/nachrichten/politik/ausland/berlin-pro-palaestina-demonstration-polizei-ausschreitung-israel-100.html
https://gesetze.berlin.de/bsbe/document/JURE230056137
https://www.rv.hessenrecht.hessen.de/bshe/document/LARE230005165/part/L
https://www.rv.hessenrecht.hessen.de/bshe/document/LARE230005165/part/L
https://www.landesrecht-bw.de/bsbw/document/JURE230056933
https://verfassungsblog.de/antisemitismus-eine-gefahr/
https://verfassungsblog.de/antisemitismus-eine-gefahr/
https://www.ndr.de/nachrichten/hamburg/Verbot-spontaner-pro-palaestinensischer-Demos-in-Hamburg-gekippt,demoverbot120.html
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Impact of securitisation on the rule of law and human rights

The GIHR notes that in 2023, numerous cases of disproportionate use of force at

assemblies by the police have been documented. Recently, some sections of the police

have been using techniques of violence known as 'pain grips'. According to media
reports, police have repeatedly used threats and pain grips against climate activists

during road blockades to force or facilitate the evacuation of the street.

In the absence of explicit legal regulations, there are_considerable concerns about the

legal permissibility of pain grips. In individual cases, they may constitute a violation of

the principle of proportionality and the prohibition of torture under Article 3 ECHR.

In response to critique that criminal investigations of police violence are not sufficiently
independent, as most of the case work is done by police officers under supervision of

the public prosecution authorities, several federal states have established independent

police complaints bodies in the recent years. These bodies, called police commissioners,
are ombudspersons who are elected by majority vote of the state parliaments. The
police commissioners process complaints against the police, shall support citizens and
mediate conflicts with the police to find a consensual solution. Some of the
commissioners have the power to independently investigate complaints by, for
example, accessing documents, hearing witnesses or experts, and inspecting premises.
However, these investigations are not criminal investigations, but parallel procedures,
the findings of which can be transferred to the competent public prosecution authority
that has to decide then if it opens a criminal investigation. At the federal level, the

coalition parties had tabled a bill to establish a police commissioner in charge of

overseeing the Federal Police, the Federal Criminal Police Office and the Police of the

German Bundestag which was adopted in January 2024.

At the end of 2023, an extension of police powers was discussed in the context of the

reform of the Berlin Police Act. It provides for the use of dash cams, body cams and

tasers. It has been widely criticised.

R


https://policehumanrightsresources.org/content/uploads/2023/09/Protect-the-Protest-Freedom-of-Peaceful-Assembly-Under-Pressure-in-Germany-Analysis-by-AI-Germany.pdf
https://www.zeit.de/news/2023-10/10/aktivisten-beschwerde-ueber-schmerzgriffe-der-polizei
https://www.zeit.de/news/2023-10/10/aktivisten-beschwerde-ueber-schmerzgriffe-der-polizei
https://verfassungsblog.de/schmerzgriffe-als-technik-in-der-polizeilichen-praxis/
https://verfassungsblog.de/schmerzgriffe-als-technik-in-der-polizeilichen-praxis/
https://www.institut-fuer-menschenrechte.de/fileadmin/Redaktion/Publikationen/Analyse_Studie/Analyse_Parlamentarische_Polizeibeauftragte.pdf
https://www.institut-fuer-menschenrechte.de/fileadmin/Redaktion/Publikationen/Analyse_Studie/Analyse_Parlamentarische_Polizeibeauftragte.pdf
https://www.bundestag.de/dokumente/textarchiv/2024/kw03-de-polizei-986022
https://www.bundestag.de/dokumente/textarchiv/2024/kw03-de-polizei-986022
https://www.bundestag.de/dokumente/textarchiv/2024/kw03-de-polizei-986022
https://www.parlament-berlin.de/ados/19/IIIPlen/vorgang/d19-1232.pdf
https://www.morgenpost.de/berlin/article240573468/Neues-Berliner-Polizeigesetz-faellt-bei-Experten-durch.html
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In Bavaria, a controversial section of the state police act, which provided for preventive

detention of up to two months, was found not to be unconstitutional per se by the

State constitutional court (Bayerischer Verfassungsgerichtshof) in June. The provision

was taken to court by public interest litigation. Decisions on concrete individual cases

are pending.

At the federal level, intelligence legislation was amended to limit data sharing of the
intelligence authorities with the police, other authorities, private entities and

international organisations (see here and here). The amendment was required by the

Federal Constitutional Court which had found in September 2022 that provisions of the

Federal Act on the Protection of the Constitution (Bundesverfassungsschutzgesetz) on

data sharing were disproportionate and too vague.

In recent years, several federal states have been working on integrating automated

recognition systems into police work. Recently, a journalistic investigation revealed that
the Bavarian State Office of Criminal Investigation had been testing software from the
US company Palantir for several months without any legal basis. In the recent years, the
states of Hesse, Hamburg and North-Rhine Westphalia have enacted regulations
governing its use. However, the relevant provisions in the former two states were

declared unconstitutional by the Federal Constitutional Court in February 2023. The

provisions did not presuppose a sufficiently concrete danger and therefore did not

justify any interference with the right to informational self-determination, i.e. the
fundamental right to determine the use of one's own personal data derived by the
Federal Constitutional in 1983 from art. 1 (1) (human dignity) and art. 2 (1) (personal

freedom) of the German Basic Law.

New technological interventions, often initially used in pilot projects, raise new human
rights issues. In Hamburg, for example, “intelligent” video software is being tested to
automatically record and film potentially incriminating behaviour at certain locations.

Critics have argued that _this type of surveillance would particularly affect homeless

people. Another example is the real-time facial recognition system used at the German-



https://www.bayern.verfassungsgerichtshof.de/media/images/bayverfgh/15-vii-18-pressemitt-entscheidung.pdf
https://www.bayern.verfassungsgerichtshof.de/media/images/bayverfgh/15-vii-18-pressemitt-entscheidung.pdf
https://dip.bundestag.de/vorgang/gesetz-zum-ersten-teil-der-reform-des-nachrichtendienstrechts/303315
https://dip.bundestag.de/vorgang/gesetz-zur-%C3%A4nderung-des-bnd-gesetzes/303312
https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2022/bvg22-085.html
https://www.tagesschau.de/investigativ/br-recherche/palantir-software-polizei-100.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2023/02/rs20230216_1bvr154719.html
https://www.lto.de/recht/nachrichten/n/bverfg-1bvr154719-1bvr263420-einsatz-software-hessendata-durch-polizei-verfassungswidrig/
https://www.lto.de/recht/nachrichten/n/bverfg-1bvr154719-1bvr263420-einsatz-software-hessendata-durch-polizei-verfassungswidrig/
https://netzpolitik.org/2023/intelligente-videoueberwachung-polizei-hamburg-will-ab-juli-verhalten-automatisch-scannen/
https://netzpolitik.org/2023/intelligente-videoueberwachung-polizei-hamburg-will-ab-juli-verhalten-automatisch-scannen/
https://www.cilip.de/2023/11/06/echtzeit-gesichtserkennung-in-sachsen/

7 N
ENNHRI

Polish border in Saxony to combat cross-border crime. The GIHR is critical of the
increasing normalisation of the use of conventional video surveillance. Risks of human
rights violations are in particular high when there is no legal basis for the use of new
technologies and algorithms. The extent of the restriction on the right to information

must be fully taken into account when introducing such measures.

The GIHR is concerned about the Federal Ministry of the Interior's initiative to combat
‘clan crime’; the term clan is understood as referring to vague characteristics such as

ethnicity or common descent. This term is based on scientifically unfounded

assumptions about certain dangerous ethnic groups and ultimately serves racist
narratives. Although the term "clan crime" was not mentioned in the current draft bill to
tighten the Deportation Act, critics point to a clear link between the discussion and the
proposed legislation. One of the aims of the draft law is to make it easier to deport

foreigners who are suspected of being members of a criminal organisation.

NHRI's actions to promote and protect human rights and rule of law in the context

of national security and securitisation

GIHR has taken up the topic of police complaints offices in a publication that analyses
the work of the German police commissioners of the Lander. The focus is on the
question of what contribution the police commissioners make to the protection of
human rights and what recommendations can be derived from the experience to date
for the current plans to establish further offices. It has also published a statement on the
Act on the Restructuring of the Federal Police Act. The issue of restrictions on freedom
of assembly, using the example of the state response to climate protests, was presented

in the GIHR Human Rights Report.

NHRI's recommendations to national and regional authorities

e The Institute recommends to ensure that the use of police force must be
proportionate. Thus, the police should be obliged to exhaust non-violent means
to disperse peaceful protest on legitimate grounds. Allegations of ill-treatment

have to be investigated effectively. All federal states should establish


https://www.bmi.bund.de/SharedDocs/pressemitteilungen/DE/2023/06/allianz-gegen-clankriminalitaet.html
https://verfassungsblog.de/uber-die-sogenannte-clankriminalitat/
https://verfassungsblog.de/uber-die-sogenannte-clankriminalitat/
https://www.sueddeutsche.de/politik/clans-ausweisung-sippenhaft-rechtlich-moeglich-1.6108885
https://www.bmi.bund.de/SharedDocs/gesetzgebungsverfahren/DE/rueckfuehrungsverbesserungsgesetz.html
https://www.institut-fuer-menschenrechte.de/publikationen/detail/parlamentarische-polizeibeauftragte
https://www.institut-fuer-menschenrechte.de/publikationen/detail/entwurf-fuer-ein-gesetz-zur-neustrukturierung-des-bundespolizeigesetzes-und-anderer-gesetze
https://www.institut-fuer-menschenrechte.de/publikationen/detail/entwicklung-der-menschenrechtssituation-in-deutschland-juli-2022-juni-2023
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independent police complaints bodies and provide them with adequate powers
and resources.

e The GIHR recommends that new surveillance technologies should be deployed
by the police only with a proper legal basis and after an independent human
rights impact assessment has found that no risks exist for privacy, non-
discrimination and other human rights that are relevant for the context of future

deployment.
Implementation of European Courts’ judgments

With regard to the CJEU judgement on the general and indiscriminate retention of traffic

and location data mentioned in the 2023 Report, the following developments have taken

place:

The Federal Administrative Court (Bundesverwaltungsgericht) has now declared the data

retention provisions in Section 175 (1) sentence 1 in conjunction with Section 176 TKG
(Section 113a (1) sentence 1 in conjunction with Section 113b TKG old version) to be

inapplicable and contrary to European law (see here).

Despite the Ministry of Justice's intention to introduce new regulations and the so-called

'quick freeze' model, i.e. that data retention is only ordered in case of a suspicion that a
serious crime was committed to allow detailed investigations at a later stage, there is still

no concrete implementation of this.

There have been no new developments to date regarding the_CJEU judgment on family

reunification mentioned in ENNHRI's 2023 Report. The Institute recently highlighted this
in a statement on the reform of the Aufenthaltsgesetz (German Residence Act) (see

page 14 of the statement).


https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62019CJ0793&from=EN
https://www.bverwg.de/de/140823U6C6.22.0
https://www.lto.de/recht/nachrichten/n/bverwg-6c622-7c622-vorratsdatenspeicherung-vorratsdaten-quick-freeze-buschmann-faeser-eugh-unionsrecht-europa-europarecht-datenschutz/
https://www.bmj.de/DE/themen/digitales/digitale_buergerrechte/quick_freeze_artikel.html
https://www.bmj.de/DE/themen/digitales/digitale_buergerrechte/quick_freeze_artikel.html
https://justizministerium.hessen.de/presse/bundesregierung-muss-entwurf-fuer-ein-quick-freeze-verfahren-stoppen
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62020CJ0273
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62020CJ0273
https://www.institut-fuer-menschenrechte.de/fileadmin/Redaktion/Publikationen/Stellungnahmen/DIMR_Stellungnahme_GE_Verbesserung_Rueckfuehrung.pdf

7 N
ENNHRI

Other challenges in the areas of rule of law and human rights

The rise of the right-wing extremist party AFD as a threat to Germany's liberal-

democratic system

In 2023, Germany witnessed the rise of the Alternative for Germany party (AfD), which
poses a significant threat to the liberal-democratic order of the Federal Republic of

Germany. Under German constitutional law, the liberal-democratic order (freiheitliche

demokratische Grundordnung) comprises some fundamental principles such as the

respect of fundamental and human rights, the sovereignty of the people, separation of
powers, accountability and legal obligation of the executive, independence of the

judiciary, a multi-party system, and equal opportunities for political parties.

The AfD is represented in the Bundestag, as well as in all state parliaments except for
two (Schleswig Holstein and Bremen, where they were not allowed to run for formal-

legal reasons).

In the 2023 state elections, the AfD secured 14.6 percent of the vote (ranked 3rd) in
Bavaria, 18.4 percent (ranked 2nd) in Hesse, and 9.1 percent in Berlin. Apart from the
high number of seats in parliaments, the danger posed by the AfD to the liberal
democratic order is also evident in its significant role in the competition for top
municipal positions in some regions. In June 2023, the AfD has won a district council
election for the first time in Germany's Sonneberg, located in Thuringia (see here and

here). In early July 2023, the AfD won the election for a full-time mayor for the first time

in Raguhn-JeBnitz, a town in Saxony-Anhalt.

In December 2023, an AfD candidate won the election for mayor of Pirna, a town in

Saxony. By the end of the year 2023, the party was polling between 18 and 23 % in

federal level election polls (known as the Deutschlandtrend).

The party's programme is based on a national-ethnic concept of the people, which
differentiates between people according to racist categories and thus deviates from the

concept of the people in the Basic Law and is not compatible with Article 1 (1) of the


https://www.bpb.de/kurz-knapp/lexika/handwoerterbuch-politisches-system/202025/freiheitliche-demokratische-grundordnung/
https://www.bpb.de/kurz-knapp/lexika/handwoerterbuch-politisches-system/202025/freiheitliche-demokratische-grundordnung/
https://verfassungsblog.de/zweifel-an-der-verfassungstreue/
https://www.dw.com/en/germany-far-right-afd-wins-first-governing-post/a-66024256
https://www.t-online.de/nachrichten/deutschland/innenpolitik/id_100258740/erster-afd-buergermeister-hannes-loth-bricht-versprechen-sind-pleite-.html
https://www.zeit.de/politik/ausland/2023-12/afd-kandidat-gewinnt-oberbuergermeisterwahl-in-pirna
https://www.wahlrecht.de/umfragen/
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Basic Law. Above all, the programme leads to a denial of elementary legal equality. It
does not accept the dignity of the human being in the sense of Article 1 (1) of the Basic
Law but professes the primacy of a national-ethnically defined people. It undermines
the inherent dignity of every person and seeks to create a legally marginalized status for

individuals who are not part of the national-ethnic defined "people".

The German history has demonstrated that the democratic order of a state can be
destroyed when inhumane positions are not met with vigorous opposition, and thus
spread and prevail. According to Article 21 of the German Constitution (Grundgesetz),
and based on historical experience, it is permissible to ban a party that seeks to abolish
the guarantee of Article 1, Paragraph 1 of the Basic Law, which protects the liberal

democratic order, as a last resort. An analysis conducted by the German Institute for

Human Rights in June 2023 indicates that the legal prerequisites for a ban under Article

21 of the Basic Law are met.

The analysis shows that the AfD party is increasingly adopting the policy advocated by
Bjorn Hocke, the AfD's state and parliamentary leader in Thuringia. Hocke, who openly
aims for a rule inspired by National Socialism, has come to significantly influence the
orientation of the AfD as a whole. He does not have to hold a position at federal level,
as he is already a leading voice in the party with many supporters nationwide (see here,
p. 40 — 48). Moreover, the analysis makes clear that in the case of the AfD there are
concrete indications that make it at least possible that the party's actions can be
"successful" (for the discussions at the level of the Lander see here). The AfD takes an
active and systematic approach to realising its anti-constitutional intentions. This
includes, for example, cooperating with other right-wing extremist actors who support it

in achieving its anti-constitutional goals.

By obtaining numerous mandates in parliaments, the AfD has gained significant
opportunities to influence society. Given its substantial presence in some German

federal states and regions, it seems plausible that the party may expand its successes.


https://www.institut-fuer-menschenrechte.de/publikationen/detail/warum-die-afd-verboten-werden-koennte
https://www.institut-fuer-menschenrechte.de/publikationen/detail/warum-die-afd-verboten-werden-koennte
https://www.institut-fuer-menschenrechte.de/publikationen/detail/warum-die-afd-verboten-werden-koennte
https://verfassungsblog.de/thuringen-afd-verbieten/
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The growing number of seats held by the AfD in several federal states and regions

represents a significant threat to the liberal democratic foundation of the country.
Antisemitism and racist hatred in the weeks following Hamas' attack on Israel

There is growing concern about the increasing prevalence of anti-Semitic ideas and acts
in Germany in the aftermath of the Hamas attack on Israel on 07 October 2023. In a
press release, the German Institute for Human Rights has called on politicians and
society in Germany to oppose anti-Semitic and racist hatred and violence. The Institute
welcomes that the Bundestag and the Federal Government as well as numerous civil
society organisations, including Muslim associations, have strongly condemned the acts
of violence committed by Hamas against the people of Israel and violence against Jews
in Germany. At the same time, the Institute is concerned about the attribution of anti-
Semitism to the Arab or Muslim population in Germany as a whole. Such attributions
are racist and ignore the fact that anti-Semitism also exists among the German

population.

There is evidence to suggest that anti-Semitism as well as racist hatred is widespread in
Germany. According to a study by the Friedrich Ebert Foundation, 16.5 per cent of those
surveyed believe that Jews today seek to exploit the Nazi past, 19 per cent partially
agree with this accusation (page 164). According to a recent study of the situation in
Berlin one in seven people believes that the 'influence of the Jews is too great'. The
study also shows that anti-Muslim attitudes are common in Berlin, with 20 per cent

displaying an anti-Muslim, racist mindset.

In the weeks following Hamas' criminal attack on Israel on 07 October 2023, both anti-
Semitic and anti-Muslim attacks have increased in Germany. For example, the "Anti-

Semitism Reporting Centre" points out that between 7 October and 9 November, on

average 29 anti-Semitic incidents took place every day. The incidents during this period
include three cases of extreme violence, 29 assaults, 72 cases of damage to property, 32

threats, and 854 cases of abusive behaviour. The Alliance against Islamophobia (CLAIM)

has also highlighted an increase in anti-Muslim racism in Germany documenting 187

R


https://www.institut-fuer-menschenrechte.de/aktuelles/detail/deutschland-soll-sich-fuer-die-freilassung-aller-geiseln-und-strafverfolgung-der-kriegsverbrechen-der-hamas-einsetzen
https://www.fes.de/index.php?eID=dumpFile&t=f&f=91776&token=3821fe2a05aff649791e9e7ebdb18eabdae3e0fd
https://www.berlin.de/sen/asgiva/presse/pressemitteilungen/2023/pressemitteilung.1397251.php
https://www.report-antisemitism.de/documents/RIAS_Monitoring_Bericht_30-11-2023_Englisch.pdf
https://www.report-antisemitism.de/documents/RIAS_Monitoring_Bericht_30-11-2023_Englisch.pdf
https://www.claim-allianz.de/presse/pressemitteilung-gewaltvolle-uebergriffe-drohungen-diskriminierungen-zahl-antimuslimischer-vorfaelle-bundesweit-erneut-gestiegen/
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cases of violent anti-Muslim attacks, insults, threats and discrimination in the period

from 9 October to 29 November 2023.

NHRI's recommendations to national and regional authorities

The GIHR recommends that all entities authorised to submit an application
(Bundestag, Bundesrat and Federal Government) before the Federal
Constitutional Court (Bundesverfassungsgericht) should prepare for a procedure
and get ready to submit an application. Against the backdrop of the immense
threat to the liberal-democratic order of the Federal Republic of Germany it is
fundamentally important that the Federal Constitutional Court examines whether
the conditions for a ban are met.

The GIHR calls on all democratic parties to refrain from cooperating with the AfD
on any level of political activity (on the federal level, on the level of the Landern
and on municipal level).

The GIHR recommends that policymakers and civil society organisations oppose
anti-Semitic and racist hatred and violence. In order to address and prevent
existing social conflicts, for examples in schools, there is a need for a stronger
debate on anti-Semitism and racism in schools and adult education, including

and especially through continuous human rights education.
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