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French National Consultative Commission on Human Rights

(CNCDH)

Implementation of regional actors’ and NHRI's recommendations on
rule of law (from previous year) and actions undertaken by NHRI to

facilitate implementation

State authorities follow-up to regional actors’ recommendations on rule of law

The French National Consultative Commission on Human Rights (hereafter "CNCDH")
proceeded to disseminate the recommendations resulting from the European

Commission 2023 Rule of Law report, both among its members and through its

communications tools.

The CNCDH recommends to national and European authorities to widely disseminate
and promote the rule of law report because it remains very unknown to the general
public overall, particularly by members of civil society. This will allow different
stakeholders to send their written contributions, thus contributing to strengthening the

process.

The CNCDH also recommends that national authorities consult the members of civil

society when sending their input as part of the process of contributing to the EC report.
Establishment, independence and effectiveness of the NHRI

International accreditation status and SCA recommendations

The French NHRI was last reaccredited with A-status by the Sub-Committee on
Accreditation (SCA) in March 2019. The SCA noted with appreciation the continuous
efforts by the institution to implement the previous recommendations made by the

SCA.


https://commission.europa.eu/document/download/1562070d-fc16-4cfc-83be-a1c6e559a08c_en?filename=25_1_52577_coun_chap_france_en.pdf
https://commission.europa.eu/document/download/1562070d-fc16-4cfc-83be-a1c6e559a08c_en?filename=25_1_52577_coun_chap_france_en.pdf
https://ganhri.org/wp-content/uploads/2019/11/SCA-Report-March-2019-EN-.pdf
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Regarding the mandate of the CNCDH, the SCA encouraged the NHRI to continue to
broaden its activities in relation to its protection mandate and to advocate for

amendments to its enabling law to make its broad protection mandate explicit.

The SCA also recommended the institution to continue to strengthen its cooperation
with the Défenseur des droits and with other national entities with responsibility for the

promotion and protection of human rights.

In addition, the SCA was of the view that, in order to promote institutional
independence, it would be preferable for the terms of all members of the CNCDH to be
limited to one renewal and encouraged the institution to advocate for amendments to

its Decree to address this issue.

Finally, the SCA reminded that, where an NHRI has been mandated with additional
responsibilities, it must be provided with the adequate funding to effectively fulfil these
duties. Thus, the SCA encouraged the institution to continue to advocate for adequate
funding to effectively carry out the full extent of its mandate, especially in view of its

expanding responsibilities
Follow-up to SCA Recommendations and relevant developments

It should be noted that the human resources of the NHRI increased in 2023 with the
arrival of a new employee within the Secretariat. Another person is also planned to join

in 2024.
Regulatory framework

The national regulatory framework applicable to the institution has not changed since

January 2023.
NHRI enabling and safe environment

The CNCDH notes that it is still not systematically informed on the preparations of
legislative and regulatory acts and public policies that are related to human rights and

rule of law. Nevertheless, the Government provided written answers to CNCDH opinions
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that show a will for dialogue from the public authorities on the recommendations issued

by the CNCDH.

Moreover, the CNCDH confirms that it often advocates to the government on the
importance of allocating the necessary financial and human resources to allow the
CNCDH to carry out its tasks effectively and in particular with regard to the various

mandates conferred to the institution as independent rapporteur on various subjects.
NHRI's recommendations to national and regional authorities
The CNCDH recommends to the state authorities:

e To provide the French NHRI with the required financial and human resources so
that it can effectively carry out all its tasks and mainly its mandate as
independent rapporteur.

e That the CNCDH shall be consulted in advance, or at least be informed
systematically, of the preparation of legislative and regulatory texts and public
policies, in particular those that are directly related and affect human rights.

e That the CNCDH must continue to be associated in an even more effective
manner in the preparation of the various reports that France must submit within
the framework of the international and European bodies for the protection of
human rights as well as in the follow-up of the recommendations emanating

from these different bodies.
Checks and balances

Separation of powers

The CNCDH also often expresses its concerns regarding the weakness of the impact
assessments that must accompany the bills tabled by the government. They are more
akin to a justification of the orientations of the text rather than a stage of reflection prior
to action. The CNCDH renewed its criticism recently about the draft law on

immigration.
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Concerning the freedom of peaceful assembly and association, the CNCDH noted a lack
of information for citizens, which undermined their right to an effective remedy: during
the strong social mobilizations against the pension reform, several demonstrations were
banned at the last moment by the public authorities, making referral and judicial review
difficult in practice. On 4 April 2023, the Administrative Court of Paris, seized by several

associations, ordered the administrative authority to publish its orders within a period

which allows effective access to the judge. This requirement was confirmed by the High
Administrative Court in December: in the event of a prohibition of demonstration “it is
up to the administrative authority to proceed, to the extent of the possible, to these
various information measures within a period making it possible to use the

administrative judge usefully, in particular the judge of summary proceedings (...)".
The process for preparing and enacting laws

The CNCDH regularly deplores the frequent use of the accelerated legislative procedure
by the government, restricting the time for discussion and debate in Parliament. This
occurred for example, in 2023, with the draft law regarding the experimentation of

automated surveillance video or the draft law on immigration.

In general, civil society stakeholders are very rarely involved in the making of public
policies. For example, in its Opinion adopted on November 30, 2023 devoted to the
evaluation of the national action plan for equal rights, against hatred and anti-LGBT+
discrimination (2020-2023), the CNCDH looked at the modalities of the design of the
next national action plan (2023-2026), and particularly, it deplored the lack of real

consultation with civil society organisations.
Enabling environment for civil society and human rights defenders

The CNCDH adopted an Opinion on November 30, 2023 concerning human rights
defenders through which it highlighted the various issues facing defenders in France
(CNCDH, Avis sur les défenseurs des droits de I'homme (A-2023-5)). Among the most

notable issues, the NHRI notes:


http://paris.tribunal-administratif.fr/content/download/212280/2026078/version/1/file/2307285.pdf
https://www.conseil-etat.fr/fr/arianeweb/CE/decision/2023-12-04/487984
https://www.cncdh.fr/sites/default/files/2023-12/A%20-%202023%20-%204%20-%20Avis%20Evaluation%20du%20plan%20LGBTI%202020-2023%2C%20nov%202023.pdf

7 N
ENNHRI

1. Judicial harassment

Practices of judicial harassment have been observed against defenders of migrants'
rights and those linked to environmental causes. As an example, some defenders were
criminally prosecuted because they had provided humanitarian aid to migrants or
because of their opposition to environmental projects such as megabasins which are
very large structures built within the agro-industry framework, to store water. “Les
Soulevements de la terre”, a movement for the defense of rights linked to the earth, was
the subject of a dissolution by decree adopted on June 21, 2023, by the Council of
Ministers, because, according to the government, the movement called for and
participated in acts of violence (Décret du 21 juin 2023 portant dissolution d'un
groupement de fait). This decree was subsequently suspended by the summary judges
(juges des réferés) and finally cancelled by the Council of State on November 9, 2023,
considering that there was an absence of incitement to violence against people making

this dissolution disproportionate regarding the real scope of these provocations.
2. Freedom of Assembly

As part of the 2023 pension reform, demonstrations organized by unions were banned.
A prefectural decree, prohibiting trade union organizations from any demonstration
and gathering around a high school in the town of Saintes, was, for example, adopted
on May 3, 2023, during the visit of the President of the Repubilic to the town, fearing

that public order would be disturbed.

Some demonstrations were also violently repressed, and some participants were
arrested by the police. This occurred especially in March 2023 where police proceeded
to hundreds of arrests of protestors. In addition, during these events, charges for,
intimidation toward civilians, racist unjustified arrests, violence against peaceful non-
protestors civilians and disproportionate use of force were brought against the BRAV -

M, a motorized law enforcement unit.

On the 12th of October 2023, the Ministry of the Interior prohibited any kind of

Demonstrations in support of the Palestinian cause. Through a telegram addressed to


https://www.liberation.fr/politique/visite-de-macron-a-saintes-la-prefecture-interdit-toute-manifestation-ou-attroupement-20230504_277NQ5J6ZFBBDP77ZUSPSH77HU/
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all prefects, the Minister ordered the ban of these demonstrations, alleging that they are
all likely to generate public order disturbances (Télégramme du ministre de l'intérieur et
des outre-mer du 12 octobre 2023 relatif aux conséquences des attaques terroristes subies
par Israél depuis le 7 octobre 2023). The judge of the Council of State, urgently seized by
an association, rejected the appeal against this telegram and recalled that it is only up
to prefects to assess, on a case-by-case basis, whether there is reason to prohibit a
demonstration which cannot be based solely on the telegram or on the sole fact that
the demonstration aims to support the Palestinian people. The prefects nonetheless
followed these instructions such as in Paris, where several decrees ordered the ban of
demonstrations in support of Palestine, alleging terrorism apology from the protestors.
The Paris administrative Tribunal annulled on October 19, a ban on a demonstration in
the capital, whereas they constituted a serious and manifestly illegal infringement of the

freedom to demonstrate (Tribunal administratif de Paris 19 octobre 2023 / n° 2323990).
3. Stigmatization

Multiple campaigns of stigmatization and demonization of defenders can be observed,
which contributes to the polarization of public debate, to disinformation and the
weakening of the situation of certain categories of defenders (See for example the
intimidation campaigns against the Franco-Palestinian jurist and activist Rima Hassan En
soutien a Rima Hassan et aux voix (pro)palestiniennes, February 2024). On June 15,

2023, several United Nations experts expressed their concern about the trend toward

stigmatization and criminalization in France of people and civil society organizations
working to defend human rights and the environment, which seems to be increasing
and used to justify excessive, repeated and amplified use of force against them.

Furthermore, a letter was sent by the president of the CNCDH on April 7, 2023 following

the declarations of the Minister of the Interior on April 5, 2023 during an audition
before the Senate. Responding to the criticisms addressed against the Ligue des droits
de I'homme (LDH), the Minister said that an examination of the public subsidy granted

to the LDH could be appropriate, following their unfounded criticism relating to the


https://www.conseil-etat.fr/fr/arianeweb/CE/decision/2023-10-18/488860
https://www.conseil-etat.fr/actualites/manifestations-de-soutien-a-la-cause-palestinienne-il-revient-aux-prefets-d-apprecier-au-cas-par-cas-si-le-risque-de-troubles-a-l-ordre-public.
https://blogs.mediapart.fr/les-invites-de-mediapart/blog/020224/en-soutien-rima-hassan-et-aux-voix-propalestiniennes
https://www.ohchr.org/fr/press-releases/2023/06/france-must-respect-and-promote-right-peaceful-protest-un-experts
https://www.cncdh.fr/actualite/attaques-du-ministre-de-linterieur-contre-la-ldh-la-cncdh-ecrit-la-premiere-ministre
https://www.cncdh.fr/actualite/attaques-du-ministre-de-linterieur-contre-la-ldh-la-cncdh-ecrit-la-premiere-ministre
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management policing in Sainte Solline and the appeal that the LDH has exercised
against a prefectural order prohibiting arms on the Sainte Solline site.These associations
are presented by the Minister as agitators, delinquents and even terrorists, which leads
to a dangerous questioning of the usefulness and value of the actions of human rights

defenders.
4. SLAPPs

In addition, the so-called legal abusive proceedings known as SLAPP (Strategic Lawsuits
Against Public Participation), are sometimes used to intimidate and silence defenders,
journalists and whistleblowers. They are increasing in France, particularly concerning the
work of multinationals as seen with the proceedings initiated by the multinational Total
against Greenpeace. These processes are most often lengthy and expensive, aiming

above all to intimidate the defenders or exhaust them financially.
5. Freedom of association

In 2023, an association committed to the fight against corruption, Anticor, lost its
approval allowing it as an association to take legal action. Only three anti-corruption
associations have so far benefited from this approval in France (Anticor, Transparency
International and Sherpa). To qualify for approval, an association must meet several
criteria: to exist for at least five years, to have sufficient members, and demonstrate its
experience in the fight against corruption and have internal functioning consistent with
its statutes. Anticor's approval, obtained in 2015, was renewed in 2021 but the approval
highlighted some breaches of the required criteria (not all well-founded). Seized of the
approval, the court canceled it and the government did not renew it afterwards, without

justification. The association appealed against this implicit refusal.

Since 2015, Anticor's actions allowed to refer cases to a judge in cases dismissed by the
prosecution, or to relaunch "slow motion" investigations. Even before the
announcement of the refusal to renew Anticor's approval by the executive, this

procedure was already the subject of criticism. Many civil society actors, as well as


https://www.greenpeace.fr/totalenergies-attaque-greenpeace-en-justice/
https://www.anticor.org/agrements/
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magistrates, are calling for an independent administrative authority, and not the

government, to decide on approval requests.
Impact of securitisation on the rule of law and human rights

Concerning migrant people, the CNCDH expresses its concern about the stigmatization
of migrant people in public debate, exacerbated by the climate of suspicion and
hostility towards migrants and the associations that support them. This situation was
particularly accurate in the debates on the immigration law that has been adopted in
January 2024 (LOI n° 2024-42 du 26 janvier 2024 pour controler l'immigration, améliorer
l'intégration). The bill for this law was presented as a response to tragic events, while it
should have proposed a reasonable and organized approach to migration. In any case,
the CNCDH warns against the link that is sometimes made in the public debate
between insecurity and immigration, that tends to promote racist preconceived ideas

and discrimination, but also worsens the situation of migrants in France.

NHRI's actions to promote and protect human rights and rule of law in the context

of national security and securitisation

Due to the proliferation of cameras, fixed and airborne (drones), for the surveillance of
public spaces, and the growing use of Al for image analysis, the CNCDH has formed a

working group on this subject and will deliver its opinion in June 2024.

In the face of the police violence observed in 2023 during the maintenance of order
during protests against pension reform, and also in reaction to the increasing number
of people killed by the police following a refusal to obey a police order to stop, the
CNCDH published an opinion in October 2023 on relations between the police and the
population (CNCDH, Avis sur les rapports entre police et population (A - 2023 - 2)). This
opinion calls on public authorities on the need to undertake a certain number of
reforms already formulated in February 2021: in particular, to review the legal
framework for identity checks (to remedy discriminatory checks), to improve police

training and to guarantee effective remedies against police abuse.

R
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Moreover, the CNCDH expressed, in a letter addressed to deputies on 14 February 2023,
its concerns with regard to a certain number of provisions contained in the draft bill

relating to the 2024 Olympic and Paralympic Games:

e the terms of conservation and use of genetic characteristics collected to fight
against doping (art. 4): the genetic tests provided for athletes will make it
possible to compare their genetic fingerprints to detect substitutions of samples
or blood transfusions. There are also more intrusive techniques for examining
genetic characteristics aimed at detecting natural genetic mutations or the use of
genetic doping techniques;

e the authorization of body scanners, particularly intrusive, for any sporting,
recreational or cultural event bringing together more than 300 spectators (art.
1),

e the increased repression of intrusions into sports venues likely to
disproportionately penalize non-violent militant actions (art. 12);

e the generalization of the requirement for a prior administrative investigation for
all participants in the Olympic Games (employees and volunteers) (art. 10), with
the use for this type of investigation to prevent radicalization of a terrorist nature
(FSPRT), about which the CNCDH had expressed reservations in the past
(CNCDH, Avis sur la prévention de la radication (Opinion about the prevention of
radicalisation), 18 May 2017);

e the experimentation with augmented video surveillance in public spaces (art. 7).
Implementation of European Courts’ judgments

For several years, the CNCDH and the national preventive mechanism have closely
followed the action plans and reports of the French government with regard to the
execution of the case JMB c. France, 30 January 2020 (about unworthy detention

conditions and lack of effective preventive recourse).

The measures adopted by France to deal with the problem of prison overpopulation -

targeted by the European Court in its judgment - are insufficient, as evidenced by the


https://www.cncdh.fr/sites/default/files/2023-03/Lettre%20pr%C3%A9sident%20D%C3%A9put%C3%A9es.%C3%A9s%2014.02.23.pdf
https://hudoc.echr.coe.int/eng?i=001-200446
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growing incarceration rate in France. Furthermore, the law adopted to respond to the
lack of effective remedy is not appropriate. In January 2024, the CNCDH and the
Contrdleur général des lieux de privation de liberté (CGLPL) transmitted their
observations to this effect to the Committee of Ministers (it is the third time they

intervene about this case within the Rule 9 procedure).

Otherwise, the president of the CNCDH sent a letter to the Prime Minister, on 9
December 2023, following the expulsion of an Uzbek national to his country of origin
even though the European Court of Human Rights (ECtHR) had opposed it. The ECtHR
judges had, in fact, informed the French authorities through a provisional measure (Rule
39 Order), pronounced last March and reaffirmed by a letter (October 30), that this
person should not be subject to expulsion to this country, due to the inhuman and
degrading treatment to which he risked being exposed if he returned, as long as the

ECtHR had not ruled on the merits of the case.

As the High Administrative Court itself noted in its judgment of 7 December 2023, the
expulsion decision of the Ministry of the Interior constituted a violation of the European
Convention on Human Rights (Conseil d'Etat, Juge des référés, 07/12/2023, 489817). This
is very worrying to the CNCDH as, in an unprecedented manner in France from a

member of the government, the minister assumed it and claimed it as such.
Other challenges in the areas of rule of law and human rights
Justice system

Underfunding

One the challenges of the French justice system is its underfunding. CNCDH welcomes
the adoption of the law on organizing and planning the justice system (LPJ) (Loi n°®
2023-1059 du 20 novembre 2023 d'orientation et de programmation du ministere de la
Justice 2023-2027) in which the multi-year trajectory of the justice budget for the period
of 2023-2027 is increased. The budget will increase from 9.6 billion euros in 2023 to

10.8 billion euros at the end of the four-years, this comes out to an increase of 21% over


https://hudoc.exec.coe.int/#{%22execidentifier%22:[%22DH-DD(2024)193F%22]}
https://www.cncdh.fr/publications/lettre-de-la-presidence-la-premiere-ministre-la-suite-de-lexpulsion-dun-ressortissant
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the five-year period. This increase is a step in the right direction given the problems of

underfunding in the justice system.

Civil liberties and a right to a fair trial

Some provisions of the Ministry of Justice's 2023-2027 Orientation and Programming
Act and the November 20, 2023 Organic Law are likely to have a negative impact on

civil liberties and a right to a fair trial.

The Organic Law empowers the government to overhaul the Code of Criminal

Procedure within the next two years.

Under the new criminal procedure, the adoption of measures - such as extending the
scope of home searches by law enforcement outside of legal hours, the use of intrusive
telecommunications technologies during police investigation, or the remote activation
of a connected device for real-time geolocation - raises serious concerns over possible

violation of human rights, notably, the rights of the defense and the right to privacy.

Moreover, the phenomenon of diversion from the courts is becoming more widespread,
posing a risk of infringement of the right of access to a court and a judge. For example,
the procedure for seizure of remuneration in civil law is now handled by judicial

commissioners rather than judges.

Furthermore, the law recalls that the freedom of expression of magistrates is restricted
by the ethical obligation of reserve and discretion. Restricting this freedom must not
compromise the independence of magistrates in the performance of their duties, nor
limit their freedom of association. Finally, other provisions give the Minister of Justice
extensive powers to assess and hold magistrates accountable, thereby creating the risk
of compromising the principle of the separation of powers and the independence of the

judiciary.
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Judicial impartiality

The lack of impartiality, real or apparent, of the Court of Justice of the Republic (Cour de
Justice de la République) was once again highlighted during the acquittal in November
2023 of the Minister of Justice, who is said to have taken advantage of his role as

minister to take sanctions against magistrates against whom he had past grievances.

This special jurisdiction, responsible for judging ministers for acts committed in the
exercise of their functions, is composed of 3 magistrates and 12 members of Parliament,
6 deputies and 6 senators. In other words, a political leader is judged by a court
composed mainly of his peers. An apparent lack of impartiality discredits the decisions

adopted by this court.
Media freedom

A case raises concerns about the protection of journalists’ sources and, more broadly,
about the media’s freedom of expression. In 2021, a journalist revealed the aid provided
by the French state to Egypt, by providing the country with intelligence, to repress and
bomb smugglers' vehicles. An investigation was opened in 2022 for breach of the
national defense secrecy. In September 2023, the journalist was placed in police custody
for 48 hours, and her apartment was searched and her phone and personal computer’s
data seized to identify her sources. Out of the ten elements of evidence seized by the
police after the search, seven were declared lawful by the criminal procedural judge of

liberties and detention.

With regard to persisting human rights issues impacting the national rule of law
environment, the NHRI would like to mention the discriminatory identity checks and

the lack of administrative and judicial remedies available to victims.

Co-funded by
the European Union


https://www.courdecassation.fr/files/files/D%C3%A9cisions_CJR/ARRET_CJR_01_29novembre%202023.pdf
https://egypt-papers.disclose.ngo/fr/chapter/operation-sirli
https://www.lemonde.fr/actualite-medias/article/2023/09/27/ariane-lavrilleux-appelle-a-defendre-la-liberte-de-la-presse-et-la-protection-des-sources-apres-une-decision-judiciaire-scandaleuse_6191313_3236.html
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