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ENNHRI urges to ensure effective human rights protection in the
Council of Europe Framework Convention on Artificial Intelligence,
Human Rights, Democracy, and the Rule of Law

ENNHRI, the European Network of National Human Rights Institutions, is made up of more than
40 National Human Rights Institutions (NHRIs) in Europe. NHRIs are established by constitution or
law to protect and promote human rights in accordance with the United Nations Paris Principles
and the Council of Europe Committee of Ministers Recommendation 2021/1. ENNHRI prioritises

the promotion and protection of human rights, democracy, rule of law and artificial intelligence
(Al), including through building capacity of NHRIs and engaging with regional policy and
legislative processes.

ENNHRI makes this submission in the context of its observer status at the Council of Europe
Committee on Artificial Intelligence (CAl) which is developing a Convention on artificial

intelligence, human rights, democracy, and the rule of law (Al Convention’). This ENNHRI

common position follows a previous common position , detailed written proposals and active

participation as observer to CAl sessions. ENNHRI's submission draws on previous work done by
the Council of Europe in this area, including: the Ad hoc Committee on Atrtificial Intelligence

(CAHAI Possible elements document of a legal framework on artificial intelligence; the

Recommendation of the Committee of Ministers to member States on the human rights impacts

of algorithmic systems; and the Recommendation of the Commissioner for Human Rights

‘Unboxing Artificial Intelligence: 10 steps to protect Human Rights'.

In line with previous ENNHRI submissions to the CAl, ENNHRI urges to ensure that the Framework
Convention will live up to the Council of Europe acquis, and in particular the European
Convention on Human Rights. In the Reykjavik Declaration, heads of state and government of the
Council of Europe committed to “ensuring a leading role for the Council of Europe in developing
standards in the digital era to safeguard human rights online and offline, including by finalising, as
a priority, the Council of Europe’s Framework Convention on Artificial Intelligence.”


https://ennhri.org/
https://www.ohchr.org/en/instruments-mechanisms/instruments/principles-relating-status-national-institutions-paris
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da
https://rm.coe.int/cai-2023-28-draft-framework-convention/1680ade043
https://rm.coe.int/cai-2023-28-draft-framework-convention/1680ade043
https://ennhri.org/wp-content/uploads/2022/09/ENNHRI-submission-zero-draft-CoE-Convention-on-AI-Human-Rights-and-Rule-of-Law.pdf
https://rm.coe.int/cahai-2020-23-final-eng-feasibility-study-/1680a0c6da
https://rm.coe.int/cahai-2020-23-final-eng-feasibility-study-/1680a0c6da
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809e1154
https://search.coe.int/cm/pages/result_details.aspx?objectid=09000016809e1154
https://rm.coe.int/unboxing-artificial-intelligence-10-steps-to-protect-human-rights-reco/1680946e64
https://rm.coe.int/unboxing-artificial-intelligence-10-steps-to-protect-human-rights-reco/1680946e64
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1. Ensure consistent reference to internationally established 'rights' and ensure effective

remedy

ENNHRI underlines that the draft Convention should ensure consistent reference to
internationally established rights, including the European Convention on Human Rights (ECHR),
and not reformulate rights as 'principles’. The reference to ‘principles’ could lead the State
Parties to interpret them as non-binding guidelines for action, and would undermine the raison
d'étre of the Convention as indicated by its title. For example, the right to non-discrimination is
internationally and universally recognised and should not be reformulated as a mere principle.

ENNHRI welcomes the inclusion of an effective possibility for persons concerned to lodge a
complaint and reiterates that the right to an effective remedy encompasses the safeguarding of
both individual and collective interests for those impacted by Al systems.

The comprehensive realization of the right to an effective remedy in the Convention should
encompass het right to lodge a complaint, the right to human review, the right to be notified, and
the right to meaningful explanation. Regrettably, the majority of these elements are still under
discussion as indicated by brackets around key terminology. It is imperative to emphasize that the
development and adoption of draft articles 14 and 15 is crucial for ensuring effective remedies in
cases of Al-related impacts, aligning with the recommendations put forth by CAHAL.

2. Ensure a broad scope of application and remove unnecessary qualifiers

a) Strengthen Responsibilities of the Public and Private Sector

ENNHRI recalls that the private sector is a central actor in the field of artificial intelligence, which
has key impacts on human rights, democracy, and the rule of law. Accordingly, ENNHRI
recommends that the Convention should include private actors in its scope. This is in line with the
Committee of Ministers Terms of Reference to elaborate a ‘binding legal instrument of a
transversal character’ and the adopted final recommendations by the CAHAI which clearly
established the scope of the future Convention: a transversal, binding legal instrument applicable
to Al systems applied by all types of organisations, including public and private actors alike.

Moreover, it could explicitly recognise the responsibility of business to respect human rights as
laid out in the UN Guiding Principles on Business and Human Rights and in line with ongoing
European regulatory and policy initiatives, through a process of human rights due diligence.



https://ec.europa.eu/commission/presscorner/detail/en/IP_22_1145
https://ec.europa.eu/commission/presscorner/detail/en/IP_22_1145
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b) Limitations related to national security

ENNHRI is concerned by the unrestricted limitations related to national security in the draft
framework Convention and wishes to reiterate that any limitation related to national security
should be in accordance with the ECHR and international human rights obligations (International
Covenant on Civil and Political Rights and International Covenant on Economic, Social and
Cultural Rights) which require that restrictions of rights due to national security must be legal,
necessary and proportionate in a democratic society. A blanket exemption for national security is
not in accordance with CoE standards and jurisprudence of the European Court of Human Rights.

If it is deemed necessary to clarify the limitations to the mandate of the Council of Europe in
relation to national defence in the Convention, reference can be made to article 1d of the CoE
Statute. The interpretation of how article 1d of the Statute of the CoE restricts the scope of a
particular Convention is left to the interpretation of the European Court of Human Rights and of
the other non-CoE-member States' courts where applicable.

c) Remove unnecessary qualifiers and repeated references to domestic law

ENNHRI proposes to review and remove unnecessary and subjective qualifiers that do not
provide any legal certainty or reasonable predictability.

Furthermore, ENNHRI cautions against repeated references to ‘in accordance with domestic
law’, as these references risk to render crucial elements of the Convention dependent on the
domestic law of the Parties. It is commendable that the Convention allows for flexibility to
accommodate national specificities. However, it is important that such references to domestic law
complement the aim to ensure common international legal standards on Al, human rights,
democracy and rule of law rather than undermining it. It is advisable to limit the references to
domestic law to ensure the Convention ensures compliance with existing Council of Europe
standards on human rights, the rule of law and democracy.

3. Strong Independent Oversight at National and Council of Europe Level

ENNHRI emphasizes the importance of independent oversight and enforcement mechanisms at
national and CoE level to ensure that artificial intelligence is consistent with human rights,
democracy and the rule of law.
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ENNHRI strongly recommends entrusting one or more independent national supervisory

authorities with the oversight of the Convention, and for existing independent human rights

authorities, such as NHRIs, equality bodies and data protection authorities, to be consulted when

considering the appointment of the mandate under this Convention.

The following key elements should be included to ensure independent and effective oversight of
the Convention (Article 26):

The oversight mechanisms should have the necessary powers to ensure
oversight and enforcement of the rights, principles and obligations set out in
the Convention. At a minimum they include investigative, complaint-handling,
reporting and promotional powers. This is needed taking into account the opacity,
complexity and data relationality in the context of Al.

The reporting power of the national supervisory authority should include reporting
to the Committee of Parties which in turn can issue possible recommendations to
State Parties to the Convention.

ENNHRI also strongly recommends to explicitly include the power to issue bans or
moratoria when unacceptable risks to human rights, rule of law or democracy are
identified.

Explicit reference to the need for formal and functional independence of the
oversight authority, as well as adequate provision of resources to carry out its
mandate, and a pluralistic composition reflecting multi-stakeholder participation.
The Explanatory Memorandum could develop more specific safeguards for this
independence, resources, and pluralism in line with similar provisions in the Council
of Europe Convention 108+ as well as taking into account existing CoE

independence standards for human rights supervisory authorities such as those
from CM Recommendation 2021/1 and ECRI General Policy Recommendation N°2.

Ensuring meaningful cooperation with existing independent national human rights
structures, including the possibility to trigger investigations, the duty to inform and
consult when risks to the protection of human rights, the upholding of rule of law
and the protection of democracy are identified.

When multiple bodies are appointed as supervisory authority under the
Convention, current article 65 (3) limits their cooperation and coordination to


https://www.coe.int/en/web/data-protection/convention108-and-protocol
https://www.coe.int/en/web/data-protection/convention108-and-protocol
https://rm.coe.int/0900001680a1f4da
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/recommendation-no.2
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“taking measures — where practicable - to facilitate effective cooperation among
them”. Given the complexity of Al and its oversight (covering action across different
sectors, at different levels, and with possibly varied roles), the provision of a
coordination mechanism would be warranted in case of multiple appointed
oversight authorities. UN CRPD article 33(1) provides already for this approach
which has been implemented in many countries.

At CoE level, a Convention Committee should be established whose composition will allow for
sufficient expertise in the Al domain, such as the Committee set up under Convention 108+ which
is composed of representatives of all Parties, ‘from the national supervisory authorities or from

the government'. In order to enable adequate interaction between national supervision and the
European monitoring mechanism, national supervisory authorities should at least be granted
observer status within the Committee.

4. Adequate Prohibited Practices

The consolidated draft lays down a very general provision on possible bans of certain applications
of artificial intelligence systems, without any specific criteria or examples (Article 16 (3)). ENNHRI
considers that the level of abstraction makes it very difficult, if not impossible, to ban certain Al
applications posing unacceptable levels of risk, thus contradicting the broad consensus at CAHAI
about the need for the future Convention to set certain ‘red lines’. ENNHRI submits that clear and
unambiguous criteria, together with a list of specific prohibited uses of Al, are crucial in the
context of the protection of individuals” human rights and would be conducive to innovation
whilst guaranteeing the necessary legal certainty and foreseeability for the developers, providers
and users. Moreover, this approach would be in line with the Council of Europe Convention on
Human Rights and Biomedicine (Oviedo Convention) and its Additional Protocol on the

Prohibition of Cloning Human Beings.

Furthermore, it would be important to ensure the periodic review of these prohibitions in a
manner that is sufficiently flexible. Currently, it is not specified how the incompatibility of certain
uses of Al systems with the respect of human rights, the functioning of democracy and the rule of
law would be assessed, and by which authorities. ENNHRI recommends specifying these powers
shall be attributed to the oversight mechanism (article 26).

5. Address collective and societal-level harms


https://www.coe.int/en/web/data-protection/consultative-committee-tpd
https://www.coe.int/en/web/bioethics/oviedo-convention
https://www.coe.int/en/web/bioethics/oviedo-convention
https://rm.coe.int/168007f2ca
https://rm.coe.int/168007f2ca

ENNHRI recommends to properly address the collective and societal-level harms that Al
systems can cause, even when they cause only negligible harm to individuals. The Convention
does not sufficiently take into account Al's impact on interests with a more societal scope, which
goes beyond impacts on individual interests, such as risks to the environment, language, culture,
democracy, and rule of law. ENNHRI recommends including necessary procedural safeguards
such as multistakeholder participation and representative rights, the right for individuals and
associations to contest and seek redress for all Al systems that create individual, collective or
societal harms (without the need to demonstrate individual harm) or infringe on other obligations
set out in national and regional regulations on Al, and ensuring multi-stakeholder participation in
enforcement on Council of Europe and national level.

6. Strengthen transparency requirements

Given the importance of transparency and oversight in the context of artificial intelligence
systems, the current formulation of the transparency requirements in the Al Convention should be
strengthened. The current formulation is too abstract, and specific requirements should be
included. We recommend a public registry for Al systems and an obligation to report potential
breaches of human rights.

It is well-documented that enforcing human rights in the rapidly evolving technological era poses
significant challenges, primarily attributable to the complex nature of technology and the diverse
array of actors involved. The intricate landscape includes both private and public entities, as well
as interinstitutional partnerships. This multifaceted environment introduces complexities that
demand innovative and collaborative approaches to effectively address and uphold human rights.
It is imperative that the relevant stakeholders have access to Human Rights Impact Assessments
(HRIA) in order to comprehensively address the human rights implications. More specifically,
National Human Rights Structures should have the power to access any documentation created
or maintained under this Convention when access to that documentation is necessary for the
fulfilment of the competences under their mandate.

ENNHRI stands ready to further engage with the Council of Europe CAl on the basis of this
common position, including through submitting detailed text proposals and attending the
upcoming CAl drafting group meetings as observer.
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