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ENNHRI, the European Network of National Human Rights Institutions, welcomes the opportunity
to provide feedback on the Proposal of the European Commission to ban products made by
forced labour from the EU market (Proposal). While such a product ban has the potential to be an
important step in combatting forced labour in global value chains, some key changes will be
necessary to best remediate existing cases of forced labour, prevent the use of forced labour in
global value chains in the future, and avoid negative unintended consequences. ENNHRI
encourages the European Commission to ensure that the proposal adopts a human rights based
approach to addressing this pressing issue based on international human rights standards

ENNHRI welcomes that the Proposal covers forced labour at extraction, harvest, production and
manufacturing process and applies to all products, regardless of the size of the economic
operators. Given this broad personal and material scope, the Proposal should aim to encourage
the broadest possible range of economic operators to conduct human rights due diligence
aligned with the United Nations Guiding Principles on business and human rights (UNGPs).

Ensure adequate integration of remediation measures

The Proposal does not sufficiently integrate remediation measures to those impacted by forced
labour. Although authorities should consider where an economic operator demonstrates that it
carries out due diligence and adopts and carries out measures suitable and effective for bringing
an end to forced labour (see Article 4(6)), the Proposal does not specify how these matters should
be considered, whether such considerations are sufficient to preclude a finding that there has
been a violation of the prohibition against the import of goods produced using forced labour or
how a Competent Authority can and should monitor the conditions of workers linked to the
goods under investigation.

Critically, the Proposal does not require corrective actions to avoid reoccurrence or remediation
to be provided to affected workers.


https://ennhri.org/about-nhris/human-rights-based-approach/
https://ennhri.org/about-nhris/human-rights-based-approach/
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Article 6(6) on the other hand states that a decision may be lifted if an economic operator shows
that it "eliminated” forced labour from its supply chain. This risks setting the incentive for
economic operators not to focus on remedying the situation, but on “cutting-and-running”, i.e.
simply dropping suppliers where forced labour occurs and thereby eliminating forced labour from
their own supply chain. In its current form, the proposal therefore does not improve the situation
for those affected and might in fact even worsen it. The Proposal could be a strong lever to
incentivize remedy if instead the requirement for lifting an enforcement decision would be that
the economic operator ensure that those affected have received remedy and that measures have
been taken to avoid reoccurrence of forced labour in the future. This would align with the EU
Parliament’s position to ensure that companies “provide remediation to the affected workers prior
to import restrictions being lifted”.! In determining what remediation is sufficient to justify the
lifting of an enforcement decision, affected stakeholders should be considered.

Strengthen the capacity of the regulation to effectively address forced labour

ENNHRI welcomes the possibility for any natural or legal person to submit information on
possible violations of forced labour product prohibition. They are likely to be an important source
of information for competent authorities to start investigation, especially where instances of
forced labour occur outside the EU.

However, currently there is limited incentive for those affected to bring complaints as the possible
result of proceedings — seizing of the products — will not improve their situation. Incorporating
stronger provisions on remedy, such as through including it as a requirement in order to lift an
enforcement decision, will therefore also increase the effectiveness of the Proposal since affected
workers will be more likely to report violations.

To supplement this, Competent Authorities could also be empowered to order corrective actions,
including remediation, in addition to the powers to order penalties under Article 12(6) in order to
provide additional incentives for economic operators to meaningfully address forced labour risks.
Any such power should reinforce the requirement to provide remedy as a precondition to the
lifting of an enforcement decision.

1 European Parliament resolution of 9 June 2022 on a new trade instrument to ban products made by forced labour
(2022/2611(RSP))
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Further, ENNHRI notes that currently there is no possibility for interested parties such as civil
society to access import data, creating difficulties for those providing information to trace
instances of forced labour into the EU market.

ENNHRI further welcomes that decisions will be enforced through the Competent Authority as
well as customs authorities. Utilizing a border control mechanism is likely to increase the
effectiveness for products where the forced labour is outside of the EU and could save time and
resources that would otherwise be spent in tracking the products within the EU.

However, under the current terms of the Proposal, Competent Authorities bear a heavy burden to
investigate and prove that there has been a violation of the prohibition against the import of
goods produced using forced labour.

Given these challenges, it may be preferable to implement a model which alleviates some of this
burden by reversing the onus of proof on a preliminary finding that there are good grounds to
suspect that particular goods have been produced using forced labour. Under such a model, an
economic operator would be required to show that goods have not been produced using forced
labour. This model can be found in similar measures such as that set out in section 307 of the US
Tariff Act.

Ensure coherence and effectiveness through policy alignment

The draft Regulation acknowledges how relevant EU initiatives, and in particular the proposed
Corporate Sustainability Due Diligence Directive (CSDDD), can be complementary and mutually
reinforcing. However, closer alignment is still needed to avoid that the CSDDD and the ban set
contradictory obligations and incentives for companies.

While it is positive that competent authorities consider due diligence efforts of companies before
and during investigations, being subject to a due diligence obligation, or indeed even the
conduct of due diligence cannot be proof that forced labour does not exist. Human rights due
diligence obligations are obligations of means, i.e. take measures to reduce human rights risks,
but not an obligation to guarantee a specific result.

One means of addressing the difference in approach to due diligence between the CSDDD and
the Proposal would be for both initiatives to align more fully with the process of human rights
due diligence as envisaged by the UN Guiding Principles on Business and Human Rights (UNGPs)
and OECD Guidelines for Multinational Enterprises (OECD Guidelines). A concrete means of doing
this in the proposal would be to amend the definition of “due diligence in relation to forced
labour” to specifically refer to implementation of the UNGPs.
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Additionally, the scope of the CDDD and import ban are different and not all economic operators
will have direct due diligence obligations under the CDDD. Accordingly, the Proposal should:

e Clarify the definitions and requirements of due diligence to ensure that importers are
incentivised to undertake risk based due diligence in line with the UN Guiding Principles on
Business and Human Rights (UNGPs) including smaller companies falling outside the scope
of the CSDDD to ensure that the two measures are mutually reinforcing and provide a
multiplier effect, incentivising the broadest range of companies possible to undertake
UNGP aligned due diligence; and

e clarify that being subject to a Member State law transposing the requirements of the
CSDDD or any other obligation to conduct human rights due diligence in Member State
legislation is not sufficient grounds to entitle a Competent Authority to conclude that there
was no violation of the ban under Article 4(7).

In addition, the Proposal should ensure that it is mutually reinforcing of other efforts to address
forced labour not only in global supply chains, but within the EU itself including through
leveraging the requirement to conduct due diligence to address risks of forced labour to
encourage the conduct of broader human rights due diligence on the whole of the value chain,
including operations and business relationships within the EU.
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