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Executive Summary
Drawing on European NHRIs’ existing activities at borders, the scoping exercise
undertaken in this paper maps key thematic areas in which continued or stronger
engagement of NHRIs would enhance the protection of the human rights of migrants
and asylum seekers. These areas have been identified based on an assessment of
ongoing EU legislative and policy developments in the field of migration and asylum.
On the one hand, several elements of the proposed reforms raise concerns in relation
to the protection of the human rights of migrants and asylum seekers at borders. On
the other hand, they also provide momentum for redefining regional and national
approaches to migration towards ones that offer stronger human rights protection.
The key areas identified in this paper include border procedures, detention and
reception, returns, and the involvement of EU Agencies (Frontex and EASO/EUAA).
Activities that NHRIs could engage in within these areas include: conducting monitoring
visits to border areas and places of detention and accommodation of migrants and
asylum seekers; collecting testimonies and verifying the files of the people concerned;
observing interviews; monitoring return flights; commenting on legislative amendments;
enquiring to public authorities about applicable measures at borders; receiving
individual complaints (where NHRIs have this mandate); and providing information to
and engaging with Frontex and EASO/EUAA mechanisms. Cross-border cooperation
with NHRIs from other countries would be beneficial, particularly in the areas of returns
and prevention of pushbacks.
To increase the impact of their engagement around border procedures, detention,
reception, and returns, NHRIs could cooperate with CSOs and international
organisations. Cooperating with CSOs, especially those with a field presence, would
be help increase the effectiveness of NHRIs’ actions and provide support for relevant
activities of CSOs. Engaging with regional and international actors (EU, CoE, and the
UN) would contribute to greater impact of monitoring activities and enhance respect
for relevant human rights norms and standards. In its role as a network, ENNHRI could
help regional advocacy and facilitate cross-border activities between NHRIs.
This paper serves as a practical, non-exhaustive, guidance for NHRIs. The extent to
which NHRIs and ENNHRI will be able to implement the activities identified in this
report is dependent on their resources, different mandates, and priorities of NHRIs
across Europe.
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Introduction

National Human Rights Institutions
(NHRIs) have become key actors in protecting and promoting the human rights
of migrants and asylum seekers. Being
state-mandated bodies yet independent
of governments, they use their privileged
access to domestic authorities and broad
human rights mandate to conduct various
activities in the field.
In many European countries, they
combine their work as NHRIs with a
mandate as Ombuds institutions or
as the designated National Preventive
Mechanism (NPM) under the Optional
Protocol to the Convention Against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment
(CAT). As demonstrated in ENNHRI’s
Regional Report on the human rights
of migrants at borders, NHRIs’ activities
for human rights protection at borders
include independent monitoring,
reporting, conducting investigations,
submitting recommendations to

authorities, and advising the executive
and legislative bodies on human rights
standards.1
Drawing on European NHRIs’ existing
activities to uphold the human rights of
migrants and asylum seekers, this paper
outlines ongoing EU legislative and policy
developments in the area of migration
and asylum. These developments will
be reflected at the domestic level in EU
Member States and, in some cases, will
impact neighbouring countries as well. By
discussing these developments, the paper
maps key thematic areas where continued
or stronger NHRI engagement would
boost the protection of the human rights
of migrants and asylum seekers.
Several of the actions suggested
under these key areas would benefit
from cooperation with civil society
organisations (CSOs). The impact of
NHRIs’ work at the domestic level could
also be strengthened by engaging with
regional and international bodies. The
7

paper outlines key bodies and processes
at the EU, Council of Europe (CoE), and
UN levels which NHRIs could consider
engaging with in the key thematic issues
identified. Finally, some of the proposed
advocacy and cross-border activities
could be enhanced by ENNHRI, as it
facilitates cooperation between NHRIs
and strengthens their engagement with
regional actors, be it individually or jointly.
By flagging engagement possibilities
for NHRIs and areas where they could
add value, the paper should serve as a
practical, non-exhaustive, guidance for
NHRIs. It is important to note, however,
that the extent to which NHRIs and
ENNHRI will be able to implement
the activities identified in this report is
dependent on their resources, different
mandates, and priorities of NHRIs
across Europe. Nonetheless, this paper
contributes to a better understanding of
the opportunities available to NHRIs in
the fast-evolving landscape of European
migration law and policy.
The scoping exercise that this paper
undertakes is set out as follows:
•

Section 2 maps four key thematic
areas which are subject to current or
recent EU law or policy developments,
as well as potential NHRI/ENNHRI
actions in these areas.

•

Section 3 discusses engagement
possibilities with CSOs in light of the
thematic areas mapped in Section 2.

•

Section 4 explores opportunities
for cooperation at the regional and
international level in the thematic
areas outlined in Section 2.

•

Section 5 outlines some conclusions
based on the preceding sections.

To facilitate the reading of this paper,
we have highlighted in blue the parts
specifically referring to possible actions
and opportunities for NHRIs.
8
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2

Potential for NHRI/ENNHRI actions in light of
key EU developments in the area of asylum and
migration

This section outlines key ongoing
developments at the EU level in the area
of asylum and migration. The resulting
changes at EU level will impact the
domestic contexts of NHRIs across wider
Europe, with the EU’s migration, asylum,
and border governance policy impacting
throughout the region. Drawing on their
current work, this section covers four
areas where a continued or enhanced role
for NHRIs could be envisaged: procedures
at borders (2.1), detention and reception
(2.2), return (2.3), and the increased
mandate and involvement of EU Agencies
(2.4). For each of these thematic areas,
the paper suggests activities that NHRIs
could undertake to protect and promote
respect for the human rights of the
individuals concerned.
Some of the developments that this
section describes are currently at different
stages of negotiation at the level of
both the European Parliament and the
Council of the EU. Depending on the
outcome of these processes, the potential
human rights impacts identified below
will be enhanced or alleviated. Therefore,
as noted further in Section 4, there is

scope for NHRIs’ advocacy efforts, both
individually and through ENNHRI, to steer
the co-legislators towards an agreement
that ensures strong human rights
protection.

2.1 Procedures at the external
borders

In September 2020, the European
Commission published the long-awaited
new Pact on Migration and Asylum
(hereafter Pact),2 which is a multiannual
strategy in the area of migration and
asylum. Two of the legislative proposals
accompanying the Pact introduce largely
mandatory procedures to be carried out
at external borders, notably a screening
process (2.1.1) and border asylum and
return procedures (2.1.2).
Concerns have been raised about their
negative impact on the respect for the
human rights of migrants and asylum
seekers at borders. Overall, these
legislative proposals will concentrate
various procedures at the border, thus
requiring enhanced scrutiny by Human
Rights Defenders, including NHRIs.
9

2.1.1 Screening process

The proposal for the Screening
Regulation3 introduces a mandatory
screening procedure that Member States
will be obliged to conduct at external
borders4 with respect to all persons who
are apprehended in connection with
an unauthorised crossing of external
borders, are disembarked in the territory
of the state following a search and rescue
operation, or apply for international
protection at external border crossing
points or in transit zones without
fulfilling the entry conditions under the
Schengen Borders Code (SBC).5 These
three categories tend to cover virtually
all migrants and asylum seekers who
are apprehended or present themselves
at the border without fulfilling entry
conditions.
The screening is to be completed within
five days, with this extendable to 10 days
in exceptional circumstances where a
disproportionate number of persons
needs to be subject to the screening at
the same time. During the screening,
persons are to be placed in facilities at or
in proximity to the external borders and
are not allowed to enter the territory.6 At
the end of the screening, the competent
authorities should fill out a debriefing
form and refer the person to either
the asylum, return or refusal of entry
procedure.7As of July 2021, neither the
European Parliament nor the Council
of the EU has issued an opinion on the
European Commission’s proposal.
A key novelty mentioned in the
proposal for the Screening Regulation
is the reference to the establishment
of an “independent monitoring
mechanism” by each Member State. In
light of abundant evidence of systematic
violations of human rights at borders,
including pushbacks, this mechanism
has been applauded by a variety of
stakeholders. Under the proposal, each
10

Member State should establish an
independent monitoring mechanism
to ensure compliance with EU and
international law during the screening;
compliance with domestic detention
provisions where applicable; and prompt
and effective handling of allegations
of non-respect for fundamental rights
in relation to the screening, including
regarding access to the asylum procedure
and non-compliance with the principle of
non-refoulement.
States should put in place adequate
safeguards to guarantee the
independence of the mechanism and
may invite relevant national, international,
and non-governmental organisations and
bodies to participate in the monitoring.8
While this mechanism is welcome, in
order to effectively prevent pushbacks
and other human rights violations at
the border, several specific safeguards
would need to be added. These include
extending its geographical and temporal
scope beyond the screening procedure
and ensuring the independence and
effectiveness (including financing) of the
mechanism. The mechanism should also
contribute to human rights accountability
at borders.9 These necessary
improvements are detailed and called
for in ENNHRI’s Opinion on Independent
Human Rights Monitoring Mechanisms at
Borders under the EU Pact on Migration
and Asylum, published in March 2021.
Given their broad human rights
monitoring mandate, often coupled with
the NPM mandate, NHRIs should be
consulted and their mandate respected
when establishing and implementing
the monitoring mechanism. If NHRIs are
designated as the bodies to carry out
this mandate, there are numerous human
rights concerns related to the screening
procedure set out under the Screening
Regulation proposal which would
require specific attention. These include
detention and restriction of movement,

identification and registration procedures,
the length of the screening and referral
to the next stage of the procedure,
access to adequate information about
the possibility to apply for asylum, the
quality of the health examination and
vulnerability assessment, and access to an
effective remedy.
Even where they are not designated as
the mechanism, NHRIs could use their
mandates in a complementary manner
to increase the monitoring mechanism’s
effectiveness. Working with CSOs with
a field presence, NHRIs could collect
evidence of rights violations, undertake
visits to border areas, access relevant
documents of border guards, observe
interviews with migrants and asylum
seekers undergoing the screening,
and speak with and receive individual
complaints from them.
It would also be helpful for NHRIs
to start investigations on their own
initiative based on reliable evidence
gathered by CSOs and journalists.
Given that states often disregard the
findings of CSOs, NHRIs could use their
mandate and privileged position before
national authorities to present findings
and recommendations to the relevant
authorities. This would strengthen
advocacy.
A crucial element of NHRIs’ engagement
could include cross-border cooperation
with NHRIs from neighbouring countries,
including regular information sharing,
simultaneous visits to both sides of
the border, and facilitating lodging of
complaints from individuals who are no
longer in the territory, in case alleged
violations fall within the scope of the
NHRI’s mandate.10 ENNHRI can play a
crucial role in encouraging and facilitating
inter-NHRI cooperation at borders.

2.1.2 Border asylum and return procedures

Two further procedures to be carried out
at the border are set out in the revised
proposal for the Asylum Procedures
Regulation (APR).11 Under the proposal,
the asylum procedure may be carried out
at the border if the applicant does not
fulfil the entry conditions under the SBC
and one of nine acceleration grounds
applies. In three of these circumstances,
the border asylum procedure becomes
mandatory.12 The border procedure
may not be applied to unaccompanied
children and families with children below
the age of 12 unless they pose a threat
to national security or public order.13 The
procedure, including an appeal, should
be completed within 12 weeks, with this
extendable to 20 weeks in a situation of
crisis.14
During this period of time, the person
should not be authorised to enter the
territory of the Member State and is
to be “kept” at the external border, in
proximity thereto or at a transit zone.
Refusal of international protection within
the border asylum procedure is to be
accompanied by a return decision, which
would trigger a border return procedure.15
As of July 2021, none of the co-legislators
had issued its opinion on the European
Commission’s proposal.
The personal scope of the mandatory
applicability of the border asylum
procedure is broad and may result
in most asylum procedures being
transferred to the border, with regular
in-country procedures becoming the
exception. This would require NHRIs to
pay continual attention to the situation
at borders. During visits to the places
where the border procedure takes place
and when examining the records of
the persons concerned, NHRIs could
verify whether the grounds for applying
a border procedure (alleged security
11

concerns or misleading behaviour of the
person) are being interpreted and used
narrowly, and engage in a dialogue with
authorities to advocate for a restrictive
reliance on these grounds. NHRIs could
also verify whether age assessment and
vulnerability identification procedures are
adequate and issue recommendations to
exempt children and vulnerable persons
from border procedures.
Border procedures raise long-standing
concerns, including in relation to the
protection from refoulement, procedural
safeguards, and the right to liberty.16 The
proposed mandatory border asylum
procedure under the APR entrenches
these weaker standards in EU law,
particularly as it only offers a short
time period for appealing the refusal of
international protection17 and restricts the
suspensive effect of appeal.18
There may be scope for NHRIs to engage
in activities that mitigate these concerns.
They could submit observations to their
parliaments or governments urging them
to issue guidelines for longer periods to
submit an appeal and to introduce an
ex officio power for the courts to grant
suspensive effect of an appeal. Where
possible, observing interviews and
analysing dossiers of the persons subject
to border procedures could help identify
systematic concerns, which could then
lead to investigations.

2.2 Deprivation and restriction of
liberty

There are currently several legislative
initiatives which will have implications for
deprivation (2.2.1) and restriction of liberty
(2.2.2) of migrants and asylum seekers.
2.2.1 Detention

Four ongoing EU legislative processes risk
expanding the legal basis for detention
of asylum seekers and migrants in an
irregular situation. Once these processes
12

are finalised and the new provisions
transposed (as regards directives) or
become part of the domestic legislation
of Member States (as regards regulations),
an increased use of detention in
asylum and migration processes can be
expected. Continued and strengthened
engagement of NHRIs in monitoring
immigration detention could help ensure
that detention is used as a last resort, is
premised on a clear legal basis, respects
procedural safeguards, and is carried out
in places and conditions which conform
with international and regional standards.
Detention of asylum seekers is currently
regulated under EU law by the 2013
(recast) Reception Conditions Directive
(RCD).19 Art. 8(2)-(3) of the RCD sets out
that when it proves necessary and on
the basis of an individual assessment of
each case, states may detain an applicant
in one of six specific cases, if other less
coercive alternative measures cannot
be applied effectively.20 In July 2016,
the European Commission presented
its proposal for a recast of the RCD.21
The proposal adds a further ground for
detention, notably to ensure compliance
with an obligation imposed on the
applicant to reside in a specific place, in
cases where they have not complied with
such obligations and there is a risk of
absconding.22
At the same time, the proposal expands
the possibility for states to impose
residence restrictions.23 Taken together,
these amendments will lead to more
systematically imposed residence
restrictions and potentially to the
detention of asylum seekers. In 2017, the
European Parliament and the Council
of the EU had adopted their respective
positions and in June 2018, they reached
a provisional agreement, which did not
receive a final endorsement from the
Council of the EU.24 As of July 2021, the
process was pending.

Detention of migrants who are subject
to return procedures is currently
regulated under the 2008 Return
Directive (RD).25 Under Art. 15(1) of the
Directive, states may only detain a person
undergoing return procedures in order
to prepare the return and/or carry out
the removal process, and only if other
sufficient but less coercive measures
cannot be applied effectively in a specific
case. This particularly applies when the
person is at risk of absconding or avoids
or hampers the preparation of return.
In September 2018, the European
Commission published its proposal for
a recast of the RD.26 The proposal adds
a third ground for detention, notably
on account of a risk to public policy or
security or national security, and inserts
a long and open-ended list of criteria for
establishing the risk of absconding.27 As
of July 2021, the European Parliament was
working on its position, while the Council
of the EU adopted its partial position in
2019.28
The European Commission’s proposals
for the recast of both the RCD and RD
expand the legal basis for detention
under EU law. It is possible that, after
the negotiations between the European
Parliament and the Council of the EU,
the amended detention provisions
will generally mirror the European
Commission’s proposals. Once the recasts
are adopted, states will be obliged to
transpose them into their domestic
legislation. This offers an opportunity
for NHRIs to issue an opinion on the
proposed amendments to their domestic
law-makers to ensure that they are in line
with states’ international and primary EU
law obligations. In the longer run, more
grounds for detention in domestic law
will likely lead to increased detention of
asylum seekers and migrants.
These changes may necessitate more
frequent visits to detention centres and

may increase the number of individual
complaints. By regularly asking national
authorities to provide detention statistics,
NHRIs could observe detention trends.
Comparing the detention statistics with
the numbers of returns could reveal a
lack of correlation between these figures;
this would provide a basis to advocate
with relevant domestic authorities on
minimising their reliance on detention.
Not only will in-country detention likely
increase as a result of the ongoing
legislative reforms of the RCD and RD,
but the Pact proposals also risk triggering
detention at the external borders of
EU Member States. These developments
show that a stronger role for NHRIs at
borders could be envisaged to help
prevent systematic detention at the EU’s
external borders.
The proposal for the Screening
Regulation obliges states to subject
broad categories of persons to the
proposed mandatory screening at their
external borders and prevent the persons
concerned from entering their territory.29
In practice, preventing the person’s
entry to the territory will in most cases
require detaining them. However, the
operational part of the proposal does
not mention detention. The preamble
merely sets forth that in individual cases,
where required, the measures preventing
entry may include detention, subject to
national law. This may lead to de facto
detention, whereby states will subject
the persons to measures which would
qualify as detention under international
law, without acknowledging that the
person is deprived of their liberty.30 The
screening procedure is to last up to five
days, extendable to 10 days in exceptional
circumstances. During the screening
procedure, people will be placed at
premises at or in proximity to the external
borders.31
The two border procedures provided
13

for in the proposal for the APR will also
likely entail detention. Member States
will be obliged to subject three broad
categories of persons to the asylum
procedure at the border, during which
the persons will not be authorised to
enter their territory.32 The grounds for
detention under the RCD will apply in this
context.33 The procedure will last up to
12 weeks, extendable by eight weeks in a
situation of crisis (i.e. a total of around five
months).34
The applicants refused international
protection in the border asylum
procedure will be channelled to the
border return procedure.35 As with the
screening and asylum procedure, the
persons will not be authorised to enter
the state’s territory during the border
return procedure. The APR provides
various grounds for detention during this
procedure,36 and does not include the
principles of necessity and proportionality,
which may lead to a systematic
detention of persons in the border return
procedure. The procedure will last up to
12 weeks, extendable by eight weeks in a
situation of crisis (i.e. a total of around five
months).37
When the proposals for the Screening
Regulation and the APR are adopted and
become part of domestic legislation, an
increased amount of persons will likely
be detained at states’ external borders.
NHRIs should be alert to the fact that
even when their authorities claim that
the measure does not constitute de jure
detention, it may well amount to de facto
detention.
Inspections and interviews with the
persons concerned, and verification of
their dossiers could help clarify the kind
of measure that the person is subject
to and the conditions and treatment
guaranteed to them. If systematic
concerns regarding de facto detention at
borders are identified, NHRIs could launch
14

investigations into these practices and
remind authorities of their international
human rights obligations.
During both the asylum and return
border procedure, the persons will be
placed in locations at or in proximity
to the external border or transit zone.38
Besides entailing increased detention
in border facilities, airport transit zones,
and police stations, the proposals for the
Screening Regulation and APR will likely
imply setting up new facilities at external
borders.
Currently, a new Multi-Purpose
Reception and Identification Centre
(MPRIC) is being constructed on the
island of Lesbos, and it can be seen as a
prototype of these centres. The MPRIC
will include reception facilities, a zone for
unaccompanied children and vulnerable
persons, first arrival processing facilities,
and a detention area. However, it is
unclear whether the centre itself will be
open or closed, although the European
Commission maintains the former.39
The APR will allow states to temporarily
use other locations within their territory if
they cannot place the persons concerned
in border facilities due to insufficient
capacity.40 Hence, it is important to bear
in mind that the persons may also be
subject to detention in the context of the
APR procedures in in-country facilities.
NHRIs could systematically request
information from the authorities about
all places where migrants and asylum
seekers are or may be detained, as well
as up-to-date figures of the number of
persons detained in each facility. This
is essential to guarantee human rights
monitoring and accountability.
2.2.2 Restriction of freedom of movement
Two ongoing legislative processes
will have a bearing on the restriction
of freedom of movement of migrants

and asylum seekers. Lines between
restriction of movement and detention are
sometimes blurred in practice. Therefore,
the monitoring of the use of measures
which do not qualify as detention under
domestic law but still restrict the persons’
freedom of movement could benefit
from NHRIs’ engagement, for instance
through visits to registration/reception/
accommodation centres or hotspots. They
could also fall under the NPM mandate,
as these are places where persons may be
deprived of their liberty.
During visits or when verifying records of
persons subject to restrictive measures,
NHRIs should be alert to two things. First,
whether the measures that are being
used are lawful.41 Second, if the person
is subject to severe restrictions on their
freedom of movement, the measure
can amount to de facto detention, thus
requiring the respect for strict procedural
safeguards, even if it does not formally
qualify as detention under domestic law.42
2.2.2.1 Residence restrictions of asylum
seekers

The above-mentioned recast proposal of
the RCD expands the basis for residence
restrictions applicable to asylum seekers.
It provides that states should, where
necessary, decide on the applicant’s
residence in a specific place, such as an
accommodation centre, a private house,
flat, hotel, or other premises adapted
for housing applicants. However, it
also lays down that the measures that
restrict freedom should be based on
the individual behaviour and particular
situation of the person concerned and be
applied with due regard to the principle of
proportionality.43
As for the grounds justifying residence
restrictions, Art. 7(2) of the RCD allows
states to decide on the actual residence
of the applicant for reasons of public
interest, public order, or, when necessary,
for the swift processing and effective

monitoring of the person’s asylum
application. The recast proposal adds
two grounds for restrictions on freedom
of residence, namely in order to swiftly
process and effectively monitor the
Dublin procedure and to prevent the
applicant’s absconding.44 The justification
based on the swift processing or effective
monitoring of the asylum application does
not correspond to any of the legitimate
grounds for the restriction of freedom
of movement under international law
and may lead to a systematic practice of
imposing restrictions on asylum seekers.45
Once the recast process of the RCD is
finalised, Member States will need to
transpose the amended version of the
Directive to their domestic legislation.
NHRIs could ensure that important
safeguards (including the principle of
proportionality, individual assessment,
and procedural guarantees) are fully and
properly transposed. NHRIs could also
advocate against transposing provisions
which do not reflect international law,
such as grounds for residence restriction
on account of swift processing and
effective monitoring of the Dublin process
and to prevent absconding. Pending
the amendment of domestic legislation,
visiting centres where asylum seekers
are subject to measures restricting their
freedom could help ensure that the
measures are lawful and proportionate, for
instance by speaking with the individuals
concerned and analysing their dossiers.
2.2.2.2 Measures applicable at external
borders

As discussed earlier, the Pact proposals
lay down the procedures which Member
States will need to carry out at their
external borders.46 Border procedures
are inherently linked to restriction or
deprivation of liberty. In the border
context, these two measures may be
difficult to distinguish in practice, and
countries tend to use euphemisms to
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describe the measure or the place where
people are placed (for instance reception
or accommodation).47 The Pact proposals
aggravate these concerns.
If not detained, people undergoing the
screening outlined under the proposal
for the Screening Regulation will likely
be subject to restrictions on their freedom
of movement for five days (extendable to
10 days) at premises at or in proximity to
the external borders. Likewise, in practice,
asylum seekers channelled to the border
asylum procedure and/or persons subject
to the border return procedure under the
proposal for the APR, if not detained,
will have their freedom of movement
restricted for 24 weeks (extendable to
40 weeks/approximately 10 months) in
total in premises at the external border,
in proximity to the external border, or in
transit zones.48
When the proposals are adopted and
become part of domestic legislation,
there will likely be considerable numbers
of people placed at the states’ external
borders, both in detention and subject to
restrictive measures short of detention.
It is expected that states will set up
infrastructure to detain or accommodate
people in border procedures for up to
nine months. The currently constructed
MPRIC on the island of Lesbos may
function as a prototype for the facilities
where border procedures will be carried
out. The centre will include both reception
facilities and a detention area.49
Monitoring visits of NHRIs could help
assess the form of restrictive measures
imposed and conditions of detention/
reception guaranteed in these border
premises. Even people subject to
measures short of detention will
frequently need assistance, as being in
border areas typically prevents them
from receiving regular assistance from
civil society. NHRIs could advocate for
ensuring the presence of CSOs, including
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an enabling environment for their work,
and guaranteeing that migrants and
asylum seekers have access to information
on their rights, including on the possibility
to submit complaints to the NHRIs and/or
other competent authority.50

2.3 Return

Boosting the numbers of people returned
is an overriding goal of the September
2018 proposal for the recast of the RD
and the September 2020 Pact. Given
the inherently sensitive nature of return
measures, NHRIs’ engagement could
help ensure that human rights, including
procedural safeguards, are upheld.
Both the border return procedure
under the proposal for the APR and
the (regular) return procedure under
the proposal for a recast RD foresee
narrower protection for people subject
to return when compared to the current
provisions of the RD. If the proposals
are adopted, Member States will be
required to issue a return decision
immediately after or together with
the negative decision concerning an
asylum application. Merging the asylum
and return procedures is based on an
assumption that the risk of refoulement
has already been assessed during
the asylum procedure. However, the
prohibition of refoulement extends
beyond the grounds for qualifying for
international protection that are assessed
within the asylum procedure.51 This
concern is compounded by introducing
an overly short period for appealing
return decisions for refused asylum
seekers, notably five days under the
recast RD and (at least) seven days under
the APR, in addition to reducing the
applicability of the suspensive effect of
appeal.52 Taken together, these provisions
create a risk of returning people in breach
of the principle of non-refoulement and
the right to an effective remedy.

If these provisions are adopted, NHRIs
could engage with their parliaments
during the transposition process of the
recast RD and comment on the draft
amendments to their domestic laws to
mitigate the effect of these provisions.
If these provisions become part of their
domestic legislation, NHRIs should be
aware that a proportion of people being
returned may not have had access to the
basic guarantees against return. NHRIs
could call for national return procedures
that fully respect the principle of nonrefoulement and the right to an effective
remedy. They could also take steps to
support access to justice for migrants in
return procedures, including the provision
of information and support for lodging a
complaint before relevant authorities.
Another way for the EU to increase the
numbers of people returned is through
so-called voluntary departure. While
voluntary departure is preferable both to
the person concerned and the returning
state, it is often not a genuinely voluntary
measure. In fact, the alternative is typically
forced return, often accompanied by
pre-removal detention, an entry ban, and
lack of access to means of subsistence.53
In April 2021, the European Commission
issued the EU strategy on voluntary
return and reintegration, which proposed
several measures to increase an intake
of voluntary departure programmes as a
means to boost overall return numbers.
According to this policy document,
voluntary departure can be organised
from detention and within the border
return procedure in order to facilitate
“swift voluntary returns of rejected asylum
seekers at the external borders.”54
NHRIs visiting places where persons
subject to border return procedures are
held should be alert of the potential
pressure exercised on them to accept
the offer of voluntary departure. They
could verify whether migrants and asylum
seekers received objective information

and had access to an appeal against a
negative asylum decision. Where possible,
NHRIs should consider observing
meetings that return counsellors have
with migrants and asylum seekers in
which information on voluntary departure
programmes is provided. If relevant,
NHRIs could also request statistical
information from the authorities about
the nationalities of persons accepting
voluntary departure programmes. It could
be an indication of a systemic problem
if, for instance, persons from countries
highly affected by war or persecution
frequently participate in voluntary
departure programmes.
Given deficient border and in-country
return procedures under the proposals
for the APR and recast RD respectively,
monitoring of forced returns remains
an area where NHRIs’ involvement could
contribute to safeguarding human
rights protection. In its December 2020
Resolution on the implementation of the
Return Directive, the European Parliament
stressed that return monitoring should
encompass all phases of return operations
and receive adequate resources. The
European Parliament also called on
the European Commission and EU
Member States to make use of existing
independent monitoring bodies,
such as NHRIs, by cooperating with
or designating them as forced return
monitors.55
NHRIs with the mandate of monitoring
forced returns could inspect return
documentation and interview the
returnees to enquire about their
potential concerns about the procedure.
Where violations may have occurred,
NHRIs could verify misconduct of
law enforcement authorities, receive
individual complaints (where they have
this mandate), and facilitate access to
justice for people concerned. If systematic
issues have been identified, NHRIs
could launch investigations on their
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own initiative into the conduct of return
operations. The forced return monitoring
mandate requires considerable human
and financial resources, hence EU funding
opportunities should be expanded and
explored in this area.56
Where NHRIs do not have the mandate
to monitor forced returns, they would
benefit from cooperating with the bodies
designated for this (such as CSOs), for
instance by considering ways to receive
both individual complaints facilitated
by these bodies and information about
potential systemic issues in the return
procedure.57
In the 2020 Resolution mentioned above,
the European Parliament also urged
the European Commission to ensure
the establishment of a post-return
monitoring mechanism to understand
the fate of returned persons, where legally
and practically possible, as well as to
facilitate good practice exchange between
Member States on post-return monitoring
and to allocate sufficient funding for this
purpose.58
Post-return monitoring and trans-border
cooperation in the area of returns would
also benefit from NHRIs’ engagement.
NHRIs from sending and receiving states
could cooperate to exchange information.
In particular, if the person is returned
to a transit country, NHRIs from the
sending country could liaise with their
counterparts from the receiving country
to ensure adequate follow-up after
arrival. Depending on NHRIs’ resources
and priorities, ENNHRI could serve as
a platform for NHRIs in the EU and the
wider European region to cooperate in
this regard. GANHRI and other regional
networks of NHRIs could also be involved
to ensure a global approach to human
rights monitoring of return measures.

2.4 Involvement of the JHA
Agencies
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EU Justice and Home Affairs (JHA)
Agencies - in particular Frontex and the
European Asylum Support Office (EASO)/
the European Union Agency of Asylum
(EUAA) - are playing an increasingly
prominent role in the EU asylum and
migration system. The new founding
regulations of Frontex and EASO/EUAA
foster their operational presence on the
ground, via the deployment of border
management teams (Frontex) and asylum
support teams (EASO/EUAA).
At hotspots, the Agencies should
cooperate and contribute to migration
management support teams. In the
case of Frontex, the tasks of the
deployed teams include coast guard
functions, screening (identification,
registration, debriefing, fingerprinting),
and returns. The tasks of EASO/EUAA
will include screening (identification and
registration), the provision of information,
the facilitation of examination of the
asylum applications, the identification of
vulnerable persons, and the management
of reception facilities.59
Closer cooperation between NHRIs and
the Agencies could increase transparency
at the national level and provide
enhanced external oversight of EU
operational activities at the borders, i.e.
in hotspots or during border surveillance
activities.60 However, the legal scope for
NHRIs to scrutinise the activities of the
Frontex or EUAA teams deployed on their
territory deserves to be explored further.
On the one hand, NHRIs would typically
not have an explicit mandate to monitor
the activities of EU Agencies or foreign
authorities. On the other hand, there
risks being an accountability vacuum
without such oversight. In fact, lines of
responsibility may become easily blurred
because the deployed teams can consist
of staff from both the Agencies and
other Member States. In addition, the
team members’ tasks would otherwise

be carried out by domestic authorities,
and they operate under the control and
command of the host Member State
(hence potentially being subject to some
form of monitoring by NHRIs).
In any case, cooperation and channels of
communication could be established with
the coordinating officers of both Agencies
as they are supposed to monitor the
correct implementation of the operational
plan of Agencies’ deployment. Within
Frontex, synergies could be sought with
the Fundamental Rights Monitors, as
they will be tasked with the monitoring
of the fundamental rights compliance of
Frontex’s operational activities.61
Beyond potential involvement in the
monitoring of operational activities of the
Agencies, there are other cooperation
opportunities with Frontex (2.4.1) and
EASO/EUAA (2.4.2) that NHRIs could
consider.
2.4.1 Frontex

In force since December 2019, the
current Frontex Regulation expands
Frontex’s mandate, operational powers,
and budget considerably.62 More
recently, the September 2020 Pact and
April 2021 Voluntary Return Strategy,
mentioned above, have broadened
Frontex’s mandate in the area of return.
The strengthened oversight mechanisms
under the Frontex Regulation offer
possibilities for NHRIs to engage with the
Agency.63
Suspension or termination of an
activity. Under Art. 46 of the Frontex
Regulation, the Executive Director (ED)
should, after consulting the Fundamental
Rights Officer (FRO), withdraw financing
or suspend or terminate any activity of
the Agency if they consider that there
are violations of fundamental rights or
international protection obligations that
are of a serious nature or are likely to
persist. When taking such decisions, the

ED should take into account relevant
information such as the number and
substance of registered complaints that
have not been resolved by a national
competent authority, reports of serious
incidents, and reports from coordinating
officers, relevant international
organisations and EU institutions, bodies,
offices, and agencies.
Although not listed explicitly in this
provision, NHRIs could explore this
possibility and submit evidence of human
rights violations occurring in the context
of an operation on their territory.64
As identified by the Frontex Scrutiny
Working Group (FSWG) of the European
Parliament, competent national human
rights bodies, such as NHRIs, may provide
credible insights from on the ground
for the assessment of the fundamental
rights impact of Frontex’ operations and
activities.65
Complaint mechanism. Art. 111 of
the Frontex Regulation established a
complaint mechanism under which any
person who has been directly affected
by the actions or the failure to act of
staff involved in any kind of Frontex
operation and who considers themselves
to have been the subject of a breach
of their fundamental rights may submit
a complaint to the Agency. The FRO
should forward all admissible complaints
concerning members of the teams to
their home Member State, including the
relevant authority or body competent for
fundamental rights for further action in
accordance with their mandate.
According to the findings of the European
Ombudsman (EO)’s inquiry, the FRO
indeed forwards the complaints to
national human rights bodies.66 The key
problem with the complaint mechanism
is the lack of an adequate follow-up from
Member States regarding their domestic
investigations. Being informed about
or receiving a copy of the complaints
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would allow NHRIs to enquire with their
domestic authorities about the status of
the investigations and verify the response
given to the FRO.67 NHRIs could also
rely on any existing investigation when
monitoring human rights protection
and possible systemic deficiencies in
the national asylum system or border
governance.
Forced return monitoring. Under
Art. 50-51 of the Frontex Regulation,
every return operation organised or
coordinated by Frontex should be
monitored on the basis of objective
and transparent criteria. To this end, the
Agency established a pool of forced
return monitors from competent bodies
of the Member States who carry out
such monitoring for domestic return
operations.68 Member States’ contribution
of forced return monitors is planned and
agreed on with the Agency annually.
In the cases where NHRIs are designated
as forced return monitors, they would
have the opportunity to monitor Frontex’s
return operations and report on them
to the ED, FRO, and competent national
authorities of all Member States involved
in the given operation. NHRIs could
then submit recommendations based on
their findings, which would contribute to
respect for human rights in future return
operations.
2.4.2 EASO/ EUAA

In June 2021, the European Parliament
and the Council of the EU reached an
agreement on the proposal for the
establishment of the EUAA, which will
replace the EASO.69 The new Regulation
will expand the powers and tasks of the
Agency,70 which may offer engagement
possibilities for NHRIs.
Provision of data and evidence. Among
its tasks, the EUAA should gather and
analyse information on the situation of
asylum and the implementation of the
20

asylum acquis. The Agency should work
closely with the Member State authorities
responsible for asylum and immigration
and other relevant services, drawing
on the capacity and expertise of those
services. To this end, each Member State
should appoint at least one national
contact point for communication with the
Agency. Moreover, the EUAA will deploy
liaison officers to Member States; they will
be tasked with supporting the collection
of information on the situation of asylum
in the country and helping promote the
application of EU asylum law.71
NHRIs could cooperate with the EUAA
by systematically providing data and
evidence on the functioning of asylum
procedures and reception system,
including at the border, in their countries.
NHRIs could also liaise with their
national contact point and establish a
communication channel with the Agency’s
liaison officers to be deployed on their
territory.
The EUAA will also have an increased role
in data collection on the situation in third
countries. The Agency should regularly
draw up reports with information on the
situation in relevant third countries and,
together with Member States, develop
a common analysis and guidance notes
on the situation in specific countries of
origin.72 When developing these reports,
the Agency should take into account
relevant sources. Crucially, the data to be
collected on third countries should not
only concern the situation of asylum, but
also the political, religious, and security
situation in the country concerned, as
well as violations of human rights such as
torture and ill-treatment.73
This opens a cooperation channel
between the EUAA and NHRIs from
non-EU countries. Liaison officers are an
interlocuter to consider for this purpose.
The EUAA should deploy them to non-EU
countries, with priority given to countries

of origin or transit of people arriving at
the EU’s borders.74
Monitoring the application of
the asylum acquis. The new EUAA
Regulation empowers the Agency to
monitor the application of all aspects
of the asylum acquis in Member States,
including asylum procedures, status
granted, child protection safeguards, and
reception conditions.75 The monitoring
will be carried out, in particular, on
the basis of the information provided
by the Member State concerned, the
information and analysis on the situation
of asylum developed by the Agency,
on-site visits, and information provided
by intergovernmental organisations or
bodies and other actors on the basis of
their expertise.76 The Agency should draw
on the evidence and recommendations
from NHRIs and consult with them on a
regular basis.

This allows any person who is directly
affected by the actions of experts in the
asylum support teams and considers
that their fundamental rights have been
breached due to those actions to submit
a complaint to the Agency. The FRO
should forward admissible complaints
concerning experts of the asylum support
teams to the home Member State, inform
the relevant authority or body competent
for fundamental rights in that state, and
register and ensure follow-up by that
Member State.78 Like in the framework
of Frontex’s complaint mechanism, upon
receiving information about a complaint,
NHRIs could consider contributing, within
their mandate and where appropriate, to
domestic investigations.

Suspension or termination of an
activity. Reflecting the Frontex Regulation,
the new EUAA Regulation provides for
termination of an operation due to human
rights violations. Precisely, the ED should
suspend or terminate the deployment
of the asylum support teams if, after
consulting the FRO, they consider that
there are breaches of fundamental rights
or international protection obligations
by the host Member State that are of
a serious nature or are likely to persist.
Unlike the corresponding provision in the
Frontex Regulation, the EUAA Regulation
does not list the sources of information
that should be taken into account for
taking such a decision.77 However, even
without explicit legal basis, information
from NHRIs, among other actors, should
be considered by the ED or the FRO
when assessing the need to suspend or
terminate the deployment.
Complaint mechanism. Similarly to the
Frontex Regulation, the EUAA Regulation
establishes a complaint mechanism.
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3

Opportunities to foster NHRIs’ impact
through cooperation with civil society

Work linked to the continued or increased
focus on the treatment of migrants
and asylum seekers in light of the EU
developments described in Section 2
would benefit from cooperation with
CSOs.
The UN Paris Principles specifically
recognise the fundamental role played
by CSOs in expanding the work of
NHRIs, and therefore encourage NHRIs
to develop relations with CSOs devoted
to promoting and protecting human
rights, combating racism, and protecting
particularly vulnerable groups, especially
children, migrant workers, and refugees.
To give full effect to these requirements,
the Global Alliance of National Human
Rights Institutions (GANHRI) SubCommittee on Accreditation recommends
that NHRIs develop, formalise, and
maintain regular, constructive, and
systematic working relationships with
other domestic institutions and actors
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established for the promotion and
protection of human rights.79
In all the key areas discussed in Section 2,
NHRIs’ effectiveness could be increased
through cooperation with CSOs, and
vice-versa. Regarding procedures and
activities at the border, cooperation
with CSOs working on the ground
could help fill gaps in information and
evidence. Some CSOs cooperate with
their counterparts from the other side
of the border, which can shed light on
pushback practices. Given that evidence
of pushbacks collected by CSOs is often
disregarded by governments, NHRIs could
support CSOs’ findings by relying on
them when preparing recommendations
to the authorities.
Carrying out joint monitoring visits
at borders and to detention or
reception centres would prevent
duplication of work and benefit from

the complementarity of the mandates
and functions of NHRIs and CSOs. CSOs
can offer additional staff, information,
expertise, and field experience. In some
states, CSOs already form part of the
monitoring teams visiting detention
and reception centres under the NPM
mandate. The post-visit reports are then
jointly drafted.
Cooperation with CSOs is also helpful
in the area of monitoring of forced
returns. In some countries, CSOs are
the bodies designated to carry out this
mandate.80 There could be a permanent
communication channel established that
allows CSOs in charge of monitoring to
systematically share their concerns with
NHRIs and to transmit any complaints
made by persons during return
operations. Even in countries where the
NHRI is the designated body, given costs
associated with this mandate, it is a good
practice to cooperate when implementing
this mandate. Overall, a good practice
would be to invite CSOs to contribute to
annual reports to the parliament.
According to GANHRI, clear and workable
relationships with other human rights
bodies and civil society, such as through
public memoranda of understanding,
is key to increasing the transparency
of NHRIs’ work with these bodies.81
Formalised relationships could be
particularly helpful for CSOs working in
the area of the protection of human rights
of migrants, as they at times suffer from
shrinking civil space, harassment, and
criminalisation.82 Some NHRIs have CSO
representatives among their members
(NHRIs of a consultative commissiontype), have established advisory bodies
which include CSOs, or have cooperation
agreements with CSOs selected via a
public tender procedure. Where possible,
it is important to foresee financial support
for CSOs working with NHRIs, as the
resources of both NHRIs and CSOs are
often limited.
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4

Opportunities to increase NHRIs’ effectiveness
through engagement with regional and
international actors

Engagement at a supranational level
could help NHRIs amplify the impact
of their domestic work in the thematic
areas discussed in Section 2. This
section maps the possibilities open for
NHRIs to cooperate with regional and
international organisations - namely the
EU (4.1), the CoE (4.2), and the UN (4.3)
- based on these bodies’ mandates and
thematic focuses and to monitor the
implementation of states’ regional and
international obligations.

4.1 European Union

Section 2 presented several developments
at the EU level that will have a bearing
on the protection of the human rights of
migrants and asylum seekers across the
region. Therefore, stronger engagement
with the EU could be a central aspect of
NHRIs’ advocacy efforts in the field of
migration.
In its September 2019 Conclusions on the
Charter of Fundamental Rights of the EU
(hereafter EU Charter), the Council of the
EU encouraged the European Commission
and other EU institutions to further
enhance their cooperation with NHRIs
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and support them in their respective
mandates, including the implementation
and promotion of the EU Charter.83
In its Regional Report on the human
rights of migrants at borders, ENNHRI
recommended increased EU-NHRI
cooperation in the field of migration.
In general, ENNHRI called on the EU
institutions to establish more structured
channels for cooperating with NHRIs in
the context of EU policy and legislative
processes in this field, be they bilateral
channels with NHRIs and/or through
ENNHRI. The Regional Report included
other specific suggestions for engagement
with the European Commission, European
Parliament, and Council of the EU.
In addition, ENNHRI has published a
separate report on Human rights scrutiny
of public funds for migration and asylum,
which provides a short overview of the EU
funds for migration in the period of 20212027 and the related opportunities and
challenges for NHRIs regarding human
rights scrutiny of the use of the funds.84
This sub-section further investigates
opportunities which could be available

for NHRIs when engaging with the EU for
better protection of the human rights of
migrants and asylum seekers.
4.1.1 European Commission

4.1.1.1 Schengen evaluation and
monitoring mechanism

Established in 2013, the Schengen
evaluation and monitoring mechanism
(SEMM) evaluates the implementation
of the Schengen acquis in the Schengen
States in specific areas, including external
border management and return.85 It is a
peer-to-peer monitoring system by which
experts from Member States examine and
evaluate each other, with the European
Commission tasked with the overall
coordination and organisation of the
evaluation and monitoring.
In June 2021, the European Commission
published a revised proposal for
reform of the SEMM,86 which, among
other things, strengthens the evaluation
of the respect of human rights in the
implementation of the Schengen acquis.
The human rights assessment will rely on
a series of proposed measures, including
the use of evidence from “third parties.”
To be more specific, in the programming,
design, and implementation of the
evaluation and monitoring activities,
the European Commission should take
into account information provided by
third parties. They include independent
authorities, authorities monitoring
the respect of fundamental rights,
ombudspersons, and non-governmental
and international organisations.87 This
provision provides a solid legal basis for
NHRIs to be consulted and provide data
and evidence to the fundamental rights
assessment in the context of the SEMM,
with the goal to foster the human rights
compliance of border management
(including the screening process) and
return measures.88

4.1.1.2 Rule of law monitoring
mechanism

In its first and second rule of law reports,
the European Commission stressed that
NHRIs play an important role as a rule of
law safeguard by providing independent
checks and balances, defending the right
to good administration and fair treatment,
and pointing to fundamental rights
violations.89 The European Parliament has
outlined the “importance of independent
national human rights institutions […] in
preserving EU citizens’ rights and being
able to defend the rule of law at national,
regional and local levels.”90 According to
EU Fundamental Rights Agency (FRA), the
EU should continue providing resources
to NHRIs and ENNHRI to further support
their effective contribution to the
implementation of fundamental rights
and the rule of law.91
NHRIs already engage in the rule of law
monitoring mechanism at the regional
level by providing via ENNHRI national
findings on the state of the rule of law in
their respective countries92 and discussing
the relevant developments with the
European Commission in the context of its
country visits.
Human rights monitoring and
accountability at borders is an element
of the respect for the rule of law.93
Hence, NHRIs could rely on the rule of
law mechanism to submit findings and
concerns related to systematic violations
and lack of human rights accountability
in this field, for example in relation to
immigration detention or lack of access
to an effective remedy, where their
concerns could be framed under one
of the four areas covered by the rule
of law mechanism (particularly, under
the “institutional checks and balances”
heading). Beyond providing input to
the rule of law monitoring, NHRIs could
also consider following up nationally
on the issues identified in the European
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Commission’s report.94

Asylum System.103

4.1.2 Council of the European Union

4.1.3 European Parliament

According to FRA’s Opinion, regular
exchanges could be established between
the Council of the EU and NHRIs. NHRIs
could regularly share promising practices
and challenges in view of enhancing
their effectiveness, independence, and
impact.95 NHRIs could bring up their own
evidence, as well as concerns and findings
of CSOs. Several working parties of the
Council of the EU could benefit from
further cooperation with NHRIs, such
as the Working Party on Human Rights
(COHOM)96 and the Working Party on
Fundamental Rights, Citizens Rights and
Free Movement of Persons (FREMP).97
In the field of migration and asylum,
engagement could be further explored
with the Working Party on Integration,
Migration and Expulsion (IMEX),98 the
Asylum Working Party,99 the Working
Party on Frontiers,100 and the Strategic
Committee on Immigration, Frontiers and
Asylum (SCIFA).101
By bringing up the data and evidence
from their countries and sharing their
concerns, NHRIs could feed into ongoing
negotiations on EU legislative proposals,
such as the Screening Regulation and
APR. Domestically, they could gather
evidence from other actors, such as
CSOs, and, supra-nationally, cooperate
with NHRIs from other countries to
strengthen the impact of their work.
Be it on their own initiative or through
ENNHRI, NHRIs have a key role to play
during the negotiations under the EU
Pact. For example, in March 2021, ENNHRI
published an opinion on the proposal for
independent human rights monitoring
mechanisms at borders.102 In 2020,
four NHRIs released a joint statement
on the Pact and formulated joint
recommendations to the EU institutions
and national governments involved in the
negotiations on the Common European
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The European Parliament, especially the
Committee on Civil Liberties, Justice
and Home Affairs (LIBE),104 could be an
important interlocuter for NHRIs.
First, NHRIs may consider engaging in the
context of legislative developments. As
of July 2021, the European Parliament has
not yet adopted its position on three of
the legislative proposals discussed earlier,
notably the recast RD, the Screening
Regulation, and the APR. NHRIs could
bring up the data and evidence from
their countries and share their concerns
on the proposals’ implications for their
domestic laws, policies, and practices in
the area of border procedure, detention,
reception, and return. Like in the context
of engagement with the Council of the
EU, NHRIs could gather evidence from
other actors, such as CSOs, and, through
ENNHRI, cooperate with NHRIs from
other countries to strengthen their impact.
Second, the European Parliament’s
increased scrutiny of Frontex may offer
cooperation possibilities for NHRIs.105
Established in January 2021, the
Parliamentary Frontex Scrutiny Working
Group (FSWG) is mandated to monitor
all aspects of the functioning of Frontex
and scrutinise the Agency’s compliance
with fundamental rights. The FSWG may
gather information from independent
stakeholders.106 NHRIs could use this new
mechanism to bring up evidence and
concerns from their countries, for example
should there be a lack of transparency or
unwillingness to engage with NHRIs on
the part of Frontex’s staff.
Further, Art. 112 of the Frontex
Regulation provides for the possibility of
interparliamentary cooperation between
the European Parliament and national
parliaments to ensure that the scrutiny
powers of the European Parliament

and the national parliaments over
the Agency and national authorities,
respectively, are effectively exercised. A
parallel was drawn with the Europol Joint
Parliamentary Scrutiny Group, which is
composed of members of the European
Parliament and national parliaments and
enhances the involvement of national
parliaments in the scrutiny of Europol.107
It cannot be excluded that a Frontex Joint
Parliamentary Scrutiny Group will be
established, in the framework of which
national parliaments would be tasked
with scrutinising their border guards
deployed to Frontex’s operations. If
such cooperation is established, NHRIs
could enquire with their parliaments
about planned activities in that regard.
NHRIs may report their concerns to
national parliaments and invite them to
further submit them to the European
Parliament.108
4.1.4 European Ombudsman

NHRIs which are also Ombuds institutions
may cooperate with the European
Ombudsman (EO) to strengthen
accountability for human rights violations
of migrants and asylum seekers. The EO
has the mandate to investigate complaints
of maladministration by EU institutions,
bodies, and agencies (such as Frontex or
EASO/EUAA), and also to proactively look
into broader systemic issues.109 Ombuds
institutions could rely on the EO when it
comes to investigating the activities of the
Agencies deployed on their territory.
First, when receiving a complaint alleging
violations of fundamental rights or
maladministration by Frontex or EASO/
EUAA staff deployed on their territory
(rather than by national law enforcement
agencies), Ombuds institutions could
transfer the complaint to the EO.
Second, if they become aware of a
pattern of violations or maladministration
by the staff of the Agencies deployed on
their territory, such as in the context of

identification, registration or debriefing
interviews, they could alert the EO with
the aim of encouraging them to start an
own-initiative enquiry.
A third option of cooperation for NHRIs
to consider is through the European
Network of Ombudsmen (ENO).
Coordinated by the EO, the ENO connects
the EO and national and regional Ombuds
institutions with the aim of safeguarding
the rights of individuals under EU law.
Currently, 35 national Ombuds institutions
belong to the ENO - these come from the
EU, non-EU, and applicant countries.110
National Ombuds institutions could
consider initiating or participating in
the so-called investigations in parallel
with the EO or other national Ombuds
institutions via the ENO. Parallel
investigations are well suited for complex
situations such as the deployment of
Frontex or EASO/EUAA teams, as they
consist of the staff of the Agencies and
officers from other Member States,
and cooperate with the host Member
State’s law enforcement agencies. In the
context of such investigations, a national
Ombuds institution and the EO would
simultaneously investigate the activities
of national law enforcement agencies and
EU Agencies’ staff respectively.
More broadly, ENNHRI can facilitate the
engagement of NHRIs of all types with
the EO, such as by sharing information
that may fall under the EO’s mandate.

4.2 Council of Europe

In its recent Recommendation on the
development and strengthening of
effective, pluralist and independent
national human rights institutions,
the Committee of Ministers of the CoE
(CMCE) recommends that Member States
explore ways of developing a stronger
role for and fostering the meaningful
participation of NHRIs and ENNHRI in
the CoE for the enhanced promotion
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and protection of human rights and the
rule of law.111 More precisely, Member
States should consider developing
cooperation programmes with the
CoE to ensure permanent knowledgesharing among NHRIs – this could
strengthen their contribution to the
effective implementation of the European
Convention on Human Rights (ECHR) and
other relevant instruments and increase
CoE’s openness and transparency.112
ENNHRI facilitates the participation of
NHRIs at the CoE level.
This sub-section outlines possibilities
of engagement with the CoE structures
according to the thematic issues
discussed in Section 2, in particular border
procedures, detention, and return.113
4.2.1 Committee of Ministers

NHRIs could consider using the evidence
from their monitoring to feed into the
work of the Department for the Execution
of Judgements of the Committee of
Ministers of the Council of Europe
(CMCE).114
Under Rule 9 of the Rules of the
Committee of Ministers for the supervision
of the execution of judgments and of
the terms of friendly settlements, the
CMCE should be entitled to consider any
communication from national institutions
for the promotion and protection of
human rights with regard to the execution
of judgments of the European Court of
Human Rights (ECtHR). As stressed by the
Steering Committee for Human Rights
(CDDH), NHRIs’ contributions provide real
added value for the process of execution
of judgments of the ECtHR. NHRIs could
help identify the complex and repetitive
nature of a problem in a judgment
supervised by the CMCE, even if it has
not yet been detected by the ECtHR in a
judgment. They could also help identify
the execution measures and evaluate their
impact nationally. For this, they should be
adequately informed on the Court’s case
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law and the relevant process of execution
of judgments. More broadly, they could
offer expert opinions on the compatibility
of draft legislation and administrative
practices with ECHR standards and case
law, report on national compliance with
the ECHR before parliaments, or provide
human rights education for the public
and professional groups.115
NHRIs could thus contribute to
the monitoring of the execution of
judgements in the area of immigration
detention and asylum and return
procedures, particularly in strategic
cases addressing systemic human rights
issues at borders. NHRIs could rely on
ENNHRI’s online Guidance for NHRIs on
ECtHR Judgment Implementation and
other online resources such as an online
training on the topic.116
4.2.2 Parliamentary Assembly

The Committee on Migration,
Refugees and Displaced Persons of the
Parliamentary Assembly of the CoE (PACE)
could be a valuable interlocuter for NHRIs.
The Committee could rely on NHRIs’
findings and recommendations about the
situation of the human rights of migrants
and asylum seekers in their countries.
This could be mutually beneficial, as the
Committee may examine any matter,
prepare and table reports for debate in
the PACE, ensure follow-up to resolutions
and recommendations adopted by the
PACE, organise conferences and other
events, and establish and maintain
working relations with the competent
bodies of national parliaments.
The key thematic areas of the
Committee’s work include the rights of
migrants during the migration processes,
the asylum process and the rights
of asylum seekers and refugees, and
cooperation between countries of origin,
transit and destination.117 Specifically in
relation to the thematic issues discussed
in Section 2, the Committee appears to

be interested in immigration detention
and pushbacks. In 2013, the Committee
published a monitoring guide to assist
parliamentarians in carrying out visits to
places of detention.118 The guide could
be a valuable resource for NHRIs when
encouraging their parliaments to consider
visiting immigration detention facilities.
The 2019 PACE Resolution on Pushback
policies and practice in Council of Europe
Member States urged states to ensure
independent and sustainable monitoring
of border control activities and effectively
address reports and complaints by
migrants and CSOs.119 In December 2020,
the Committee appointed a Rapporteur
on pushbacks to further investigate
these practices.120 The Rapporteur could
consider engaging with NHRIs and
take their findings into account in their
ongoing investigation.
4.2.3 Special Representative on Migration and Refugees

The Special Representative on Migration
and Refugees of the CoE Secretary
General could be a relevant partner
for NHRIs. The Special Representative
coordinates CoE’s migration-related
activities in order to enhance the CoE
support given to Member States to
help them meet their obligations under
the ECHR.121 The CoE’s assistance to
Member States in the field of migration
is framed within Action Plans. In this
context, following the first Action Plan
focusing on children (completed in
2019), a new Action Plan on Protecting
Vulnerable Persons in the Context of
Migration and Asylum in Europe (20212025) proposes targeted measures and
activities to enhance the capacity of
Member States to identify and address
vulnerabilities throughout asylum and
migration procedures.122 NHRIs could also
be relevant partners in implementing
this Action Plan, especially as the Special
Representative coordinates CoE action
with other national, regional, and

international stakeholders.
Furthermore, the Special Representative
can seek, collect, and analyse information,
including through fact-finding missions,
on the human rights situation of refugees
and migrants and report to the Secretary
General.123 The Special Representative
could consider cooperation with
NHRIs ahead of and during their factfinding missions, for instance to get a
better understanding of the situation
in the country they are visiting. After
the mission, NHRIs could support the
Special Representative by disseminating
the report and raising awareness of its
findings and recommendations.
In 2019, the Special Representative set up
a Network of Focal Points on migration,
designated from ministries dealing
with migration in Member States. The
aim of the Network is to develop and
reinforce the dialogue on human rights
with the relevant domestic authorities.
At the national level, the Focal Points
are encouraged to establish new and/or
use existing national migration networks
composed of stakeholders active in the
area of migration and asylum, including
representatives of governmental and
non-governmental organisations, in order
to enable communication between them
and the CoE.124
NHRIs could consider how the Network
and broader engagement with the
Special Representative could amplify their
messages and boost overall engagement
with the CoE. Finally, activities conducted
by the office of the Special Representative
to map human rights standards could
open options for cooperation with NHRIs
and ENNHRI. NHRIs could provide input
during the human rights mapping process
and, afterwards, disseminate the analysis
at the domestic level.125
4.2.4 Commissioner for Human Rights
Another CoE institution for NHRIs

29

to continue cooperating with is the
Commissioner for Human Rights. The
Commissioner is tasked to contribute
to the promotion of the effective
observance and full enjoyment of human
rights in Member States, including by
facilitating the activities of Ombuds
persons and other human rights
structures.126 NHRIs could consider
turning to the Commissioner when they
need international support (for instance
for protection from harassment) or
promotion of their work.
The Commissioner may act on
any information relevant to the
Commissioner’s functions, including
information submitted by NHRIs in
the field of asylum and migration.127
Information provided by NHRIs on the
human rights situation in their countries
could feed into the Commissioner’s
activities, which comprise country
visits, thematic issues, and awareness
raising activities. Among the current
thematic issues, the Commissioner
focuses on pushbacks and the situation
of migrants and refugees crossing the
Mediterranean.128 The Commissioner
could also cooperate with NHRIs ahead
of and during their country visits. As
a follow-up to the visit, NHRIs could
promote the Commissioner’s findings and
recommendations.
4.2.5 Committee for the Prevention of
Torture

As regards activities around immigration
detention and return, NHRIs could
consider cooperating with the Committee
for the Prevention of Torture and
Inhuman or Degrading Treatment or
Punishment (CPT). Established under the
European Convention for the Prevention
of Torture and Inhuman or Degrading
Treatment or Punishment, the CPT carries
out periodic and, when necessary, adhoc visits to examine the treatment of
persons deprived of their liberty. During
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the visits, the CPT has unrestricted access
to any place within Member States’
jurisdiction where persons are deprived
of their liberty by a public authority.129
For a number of years, the CPT has also
monitored forced return flights from
various European countries. CPT reports
are always published at the request of
the visited Member State, alongside the
government’s response.130
The CPT regularly cooperates with NHRIs
ahead of its visits by consulting them
regarding the situation of detained
persons.131 After the visits, NHRIs
could monitor the implementation
of the recommendations. They could
also consider including the CPT’s
recommendations in their own reports to
strengthen their impact on the national
level. NHRIs with a NPM mandate could
also benefit from the European NPM
Forum, which facilitates exchange of
information and good practices among
NPMs and engages them in thematic
areas linked to the CPT standards.

4.3 United Nations

According to the UN Paris Principles,
NHRIs have a mandate to cooperate
with the UN and any other organisation
in the UN system. In its 2020 resolution
on NHRIs, the UN General Assembly
recognised the role played by NHRIs in
the work of the Human Rights Council
(HRC), special procedures, and the human
rights treaty bodies, and encouraged
them to continue to participate in and
contribute to deliberations in all relevant
UN mechanisms and processes.132
NHRIs could also inform and cooperate
directly with the country desks and
national presence of the Office of the
High Commissioner for Human Rights
(OHCHR), where applicable.
The increased participation of NHRIs
across the UN mechanisms and processes
could trigger a debate beyond Europe

around concerns related to EU legislation
and policy under the thematic areas
discussed in Section 2. Provided with data
and evidence on human rights concerns
across Europe, UN bodies and experts can
address these issues at the global level
and contribute to a holistic understanding
of global and inter-regional migration.
As this sub-section demonstrates, there
are several engagement opportunities
at the UN level. In the context of such
engagement, GANHRI could assist NHRIs
by supporting them in preparing reports,
facilitating their access to UN mechanisms
and processes, and coordinating and
delivering statements on their behalf.133
ENNHRI works alongside GANHRI in
ensuring synergies in the thematic work
of NHRIs at the regional and international
levels, including in the field of migration.
4.3.1 Treaty bodies

Based on their monitoring work, NHRIs
could continue to cooperate with UN
human rights treaty bodies, which
are tasked with monitoring states’
implementation of their obligations
under the core international human
rights treaties. While all nine conventions
are relevant to the protection of human
rights of migrants and asylum seekers,
the most relevant treaty bodies for
the thematic issues addressed in
Section 2 would be the Human Rights
Committee (International Covenant on
Civil and Political Rights (ICCPR): the
prohibition of refoulement, prohibition
of torture and ill-treatment, right to an
effective remedy, right to liberty, right to
freedom of movement); the Committee
against Torture (CAT: prohibition of
torture, prohibition of refoulement); the
Committee on Enforced Disappearances
(Convention for the Protection of all
Persons against Enforced Disappearance:
prohibition of refoulement); the
Committee on the Rights of the Child
(Convention on the Rights of the Child:

the principle of the best interests of
the child); and the Committee on the
Elimination of Racial Discrimination
(Convention on the Elimination of All
Forms of Racial Discrimination: prohibition
of refoulement and arbitrary detention).134
Engagement with the treaty bodies may
include submitting parallel (shadow)
reports with information and evidence
about a state’s implementation of the
relevant provisions of the convention,
as well as reaching out to the relevant
committees ahead of their examination of
the country report to directly submit their
concerns. Following the review, NHRIs
could disseminate the recommendations
(“concluding observations”) at the
national level and promote and monitor
their implementation.135
4.3.2 Special procedures

Special procedures, which are
independent investigation mechanisms
reporting to the HRC, could also be
helpful in bringing up evidence from and
concerns of NHRIs at the international
level.136 The most relevant mandates
for the thematic areas discussed in
Section 2 are the Special Rapporteur
on the Human Rights of Migrants, the
Working Group on Arbitrary Detention
(WGAD),137 and the Special Rapporteur
on Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment.
All of these special procedures carry
out country visits, which offer the
possibility for NHRIs to engage with
them before, during, and after the visit.
In particular, during the follow-up to
the visit, they could raise awareness
at the domestic level of the findings
and recommendations formulated
by the expert body and monitor their
implementation (as states should submit
implementation report within a specific
timeframe). NHRIs could also submit
information about alleged violations of
human rights, based on which the special
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procedure may send “urgent appeals” or
“communications” to the governments
concerned. The WGAD offers an
additional procedure to explore, namely
a quasi-judicial individual complaints
procedure, which is open not only to
the individual concerned, but also their
representative, which could include
NHRIs.138 Finally, synergies between the
mandate of the WGAD and CPT could be
explored by engaging with them jointly
to increase the attention paid to the
question of immigration detention.
4.3.3 Universal Periodic Review

The Universal Period Review (UPR) is
a peer-to-peer review of the human
rights records of all UN Member States,
carried out with the support of the HRC.
The process is state-driven and it offers
engagement possibilities for A-status
NHRIs in particular. NHRIs could submit
information which is compiled by the
OHCHR secretariat in a document
(“Summary of Stakeholders”)139; this serves
as a basis for the review, alongside the
state’s own report and a compilation
of relevant UN documents. During the
review, A-status NHRIs have privileged
access to the UPR and can speak at the
relevant public sessions of the HRC after
government interventions. After the
review, NHRIs could distribute the UPR
outcomes relevant to border procedures,
detention, reception, and returns
at the domestic level and over time
assess the domestic implementation of
recommendations and share it with their
parliaments.
4.3.4 Global Compact for Migration

The Global Compact for Safe, Orderly
and Regular Migration (GCM) covers the
thematic areas addressed in Section 2.
Specifically, under Objective 13, states
committed to use immigration detention
only as a measure of last resort and to
work towards alternatives. In Objective
21, states committed to cooperate in
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facilitating safe and dignified return
and readmission, as well as sustainable
reintegration.
The actions proposed to realise other
relevant objectives of the GCM explicitly
mention NHRIs. Under Objective 11,
states committed to manage borders in
an integrated, secure, and coordinated
manner. To do so, states will revise
border screening, individual assessment,
and interview procedures in order to
ensure due process at international
borders and treatment of migrants in
line with international human rights
law, including through cooperation
with NHRIs. In Objective 12, states
committed to strengthen certainty and
predictability of screening, assessment,
and referral procedures. To realise these
commitments, states are to establish
gender-responsive and child-sensitive
referral mechanisms by applying
standardised operating procedures
developed in coordination with, inter
alia, NHRIs. Overall, states committed to
implement the GCM in cooperation and
partnership with, among others, NHRIs
(para 44). NHRIs could thus be involved
in or consulted on elaborating national
implementation plans.
Furthermore, they could engage in the
review of their states’ implementation
of the GCM by providing information
about their country. The key mechanism
to review domestic implementation of
the GCM is the International Migration
Review Forum. This is to take place
every four years from 2022 onwards,
alternating with reviews at the regional
level. Both processes will be state-led,
but will allow interaction with other
relevant stakeholders. NHRIs, either
individually or via GANHRI, could for
instance submit written submissions to
the International Migration Review Forum.
Through ENNHRI, NHRIs could also
consider participating in the review of the
implementation of the GCM in Europe, as

per the example of ENNHRI’s submission
in 2020.140 The Final Report of the review
will likely include a brief summary
of key points raised by independent
stakeholders, which may function as a
welcome counterpoint to the description
of positive practices often adopted in
official country reports.141
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Conclusions

This paper aimed to undertake a scoping
exercise to map thematic areas in which,
in light of current EU developments in the
field of asylum and migration, the continued or increased attention of NHRIs
would strengthen the protection of human rights of migrants and asylum seekers. The paper identified four such areas,
namely: procedures at borders, detention
and reception, return, and the involvement of EU Agencies.
Drawing on previous activities and mindful of the limited resources, diverse mandates, and different priorities of NHRIs
across Europe, the paper also suggested
actions that NHRIs could take under each
thematic area. These include: conducting monitoring visits to border areas and
places of detention and accommodation
of migrants and asylum seekers; collecting testimonies and verifying the files of
people concerned; observing interviews;
monitoring return flights; commenting on
relevant proposals for legislative amendments; enquiring to public authorities
about applicable measures at borders;
receiving individual complaints (where
NHRIs have this mandate); and providing
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information to and engaging with Frontex
and EASO/EUAA mechanisms.
Cross-border cooperation with NHRIs
from other countries would be beneficial, especially in the areas of returns and
prevention of pushbacks. The activities
of NHRIs in the thematic areas identified
could also be enhanced by cooperating with CSOs and international bodies.
Cooperating with CSOs, especially those
with a field presence, would help increase
the effectiveness of NHRIs’ actions, while
engagement with regional (EU and CoE)
and international (UN) bodies and mechanisms would bring the findings and concerns of NHRIs to the supranational level.
ENNHRI’s support is essential for bringing
the voice of NHRIs to regional fora and
can facilitate cross-border cooperation
among NHRIs. Endowed with a unique
mandate and enjoying a privileged relationship with public authorities, NHRIs
could leverage and make use of the various functions at their disposal in a complementary manner in order to protect
the human rights of migrants and asylum
seekers at borders.

List of interviews
Representatives from National Human Rights Institutions:
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Marta Ballestero Beltrán (Office of the Ombudsman of Spain)
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Representatives at the level of European Union:

Jonas Grimheden (Fundamental Rights Officer, Frontex)
Alessia Valentino (European Commission, DG JUST)
Officer (European Commission, DG Home, Asylum)*
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Officer (Office of the European Ombudsman)*
Representatives at the level of the Council of Europe:
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Torture)
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Christian Mommers (Office of the Council of Europe Commissioner for Human Rights)
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