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Introduction

Despite being entitled to human rights on an equal basis with others, in
practice, migrants often face additional obstacles to enjoy their economic and
social rights, which ultimately impacts on their ability to live with dignity and to
contribute to the host society. Through ENNHRI, European NHRIs shared their
practices when working for the promotion and protection of migrants’ access

to economic and social rights. This report provides an overview of the main
human rights issues faced by migrants’ when seeking to enjoy their economic
and social rights and concrete examples of how NHRIs use their mandate to

address them.

Numerous international human rights
treaties, declarations, and resolutions
emphasise the universality of human
rights and state that all human beings are
entitled to economic and social rights.
States’ obligations under international law
include not only the obligation to refrain
from violating human rights, but also the
duty to take positive action to facilitate
the enjoyment of human rights. In
December 2018, most UN Member States
adopted the Global Compacts for
Migration' and for Refugees?, in which
they acknowledged their “obligation to
respect, protect and fulfil the human
rights of all migrants, regardless of their
migration status.”

" The Global Compact for Safe, Orderly and Regular
Migration -

https://www.un.org/en/ga/search/view doc.asp?sym
bol=A/RES/73/195

2 The Global Compact on Refugees -
https://www.unhcr.org/gcr/GCR_English.pdf

In addition to international human rights
law, the legal frameworks under the
Council of Europe and the European
Union provided enhanced guarantees
regarding economic and social rights for
migrants, on the basis of the principles of
equality and non-discrimination.

However, National Human Rights
Institutions (NHRIs) have identified that, in
reality, many European states are not
fulfilling their duties to safeguard and
promote migrants’ access to economic
and social rights, such as the rights to
health, an adequate standard of living
and work. In practice, a person’s
migratory status, such as being an
applicant for international protection or a

3 The Global Compact for Safe, Orderly and Regular
Migration, 11—
https://www.un.org/en/ga/search/view doc.asp?sym

bol=A/RES/73/195



https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/73/195
https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/73/195
https://www.unhcr.org/gcr/GCR_English.pdf
https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/73/195
https://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/73/195

refugee, impacts the ability to realise their
economic and social rights. Certain
groups face even greater barriers to
having their rights realised, such as
undocumented migrants, migrants in an
irregular situation, stateless migrants and
unaccompanied children.

NHRIs are not the only actors that have
raised concerns with the challenges that
many migrants face in accessing
economic and social rights in Europe. The
Council of Europe Commissioner for
Human Rights addressed the need for
European states to protect and fulfil
migrants’ rights to housing, healthcare,
education and work, among others.*
Likewise, the EU Fundamental Rights
Agency (FRA) found similar issues with
migrants often being unable to access
housing, education, work and training,

4 Time for Europe to get migrant integration right,
May 2016 —
https://rm.coe.int/ref/CommDH/IssuePaper(2016)2

> Fundamental Rights Report 2019, Ch. 6 -
https://fra.europa.eu/sites/default/files/fra uploads/fr
a-2019-frr-chapter-6-asylum en.pdf
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even where they are granted international
protection status®. Focussing on the
situation of unaccompanied migrant
children in Europe, UNHCR, UNICEF, and
the International Rescue Committee have
issued recommendations to improve the
provision of proper care arrangements
and services, such as healthcare and
access to formal education.® Civil society
organisations have also been central to
calling on States to comply with their
obligations in ensuring that migrants’
rights, including economic and social
rights, are respected in practice.

European NHRIs, through the European
Network of National Human Rights
Institutions’” (ENNHRI) Asylum and
Migration Working Group, have reported
similar issues arising in their work.

® The Way Forward to Strengthened Policies &
Practices for Unaccompanied & Separated Children
in Europe —
https://data2.unhcr.org/en/documents/download/58
434# ga=2.23852218.1875150122.1564992259-

1893336655.1553866148



https://rm.coe.int/ref/CommDH/IssuePaper(2016)2
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-frr-chapter-6-asylum_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-frr-chapter-6-asylum_en.pdf
https://data2.unhcr.org/en/documents/download/58434#_ga=2.23852218.1875150122.1564992259-1893336655.1553866148
https://data2.unhcr.org/en/documents/download/58434#_ga=2.23852218.1875150122.1564992259-1893336655.1553866148
https://data2.unhcr.org/en/documents/download/58434#_ga=2.23852218.1875150122.1564992259-1893336655.1553866148
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NHRIs" mandate to promote and protect migrants’ rights

National Human Rights Institutions
(NHRIs) are state-mandated bodies,
independent of government, with a broad
mandate to protect and promote human
rights at the national level in accordance
with the UN Paris Principles. Their
mandate includes the promotion and
protection of the rights of migrants’, not
just of their state’s nationals, in
accordance with national and
international law.

NHRIs are important actors for promoting
and protecting migrants’ rights, including
their economic and social rights, and they
do this through training and awareness
raising, conducting investigations and
inquiries, undertaking monitoring,
research and reporting, advising
governments and parliaments, and
engaging with regional and international
human rights systems. Some NHRIs can
receive individual complaints depending
on their national constitution, while others
focus on reviewing legislative and policy
developments, strategic litigation and
publishing opinions on wider structural
issues related to migrants’ rights. NHRIs
use their different functions in a mutually

" For more information on NHRI's work on migrants’
rights, including by European NHRIs -
http://ennhri.org/New-report-highlights-work-of-
European-NHRIs-on-migrants-human-rights

reinforcing manner to ensure the
strongest impact.

Many NHRIs are also designated as the
National Preventative Mechanisms (NPM)
under the Optional Protocol to the
Convention against Torture (OPCAT)®,
This additional mandate empowers them
to conduct regular, unannounced
monitoring visits to places of deprivation
of liberty, including those where migrants
are detained. Even NHRIs which are not
NPMs still monitor the conditions of
migrants, including in reception centres,
as part of their broad mandate.

In order to identify trends and common
practices to facilitate peer learning and
identify issues for collective action,
European NHRIs have shared information
about their recent work on migrants'’
enjoyment of economic and social rights.
Although there was some variation in the
main issues faced by migrants due to the
differing national contexts, the following
topics were common to most members.

8 For further information on OPCAT and NPMs, see
OHCHR -
https://www.ohchr.org/EN/HRBodies/OPCAT/Pages/
NationalPreventiveMechanisms.aspx.



http://ennhri.org/New-report-highlights-work-of-European-NHRIs-on-migrants-human-rights
http://ennhri.org/New-report-highlights-work-of-European-NHRIs-on-migrants-human-rights
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Reception conditions

Most NHRIs report that a lack of
adequate reception conditions is a major
challenge faced by asylum applicants in
their countries, despite States’ obligation
to ensure asylum applicants have an
adequate standard of living, such as by
ensuring access to housing, food,
clothing, health care and education for
children. Even where a person has not
applied for asylum, States have an
obligation under international human
rights law to protect the dignity and rights
of persons within their territory and
subject to their jurisdiction, including
protecting against extreme poverty and
destitution, without discrimination.
Furthermore, people who may be in a
particularly vulnerable position, such as
unaccompanied children, older persons,
pregnant women and persons with
disabilities, should be provided with
reception conditions suited to their needs.

Most NHRIs surveyed for this paper
reported that the reception conditions for
migrants in their country were below the
standards set under national and/or
international law or were of variable
quality. Major concerns included
reception centres that were old,
unhygienic and overcrowded, often
lacking in adequate sanitation, leading to

9 See report of CCDH - https://ccdh.public.lu/dam-
assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-
version-26112018-Version-finale.pdf

mental and physical health issues
amongst migrants.

The Luxembourg NHRI (Consultative
Human Rights Commission of
Luxembourg) noted that while some
centres provide good conditions for
migrants, others are old, degraded and
dirty, with bathrooms located outside and
overcrowded rooms. ® Moreover, some
centres are isolated without any regular
transportation to the city centre, which is
considered a barrier to migrants’
participation in society. As a result of its
visits to reception centres, the
Luxembourg NHRI made
recommendations regarding the living
conditions and stressed the importance of
involving migrants who are residents in
the centres in the decision-making
process.'

In the Netherlands, the NHRI
(Netherlands Institute for Human Rights)
issued a statement concerning the
emergency location for asylum seekers in
the city of Nijmegen. It concluded that the
safety of asylum applicants, particularly
vulnerable people, was not secured and
that the scale of the location (over 2,200
persons and almost 650 children) was

10 See report of CCDH - https://ccdh.public.lu/dam-
assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-
version-26112018-Version-finale.pdf



https://ccdh.public.lu/dam-assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-version-26112018-Version-finale.pdf
https://ccdh.public.lu/dam-assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-version-26112018-Version-finale.pdf
https://ccdh.public.lu/dam-assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-version-26112018-Version-finale.pdf
https://ccdh.public.lu/dam-assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-version-26112018-Version-finale.pdf
https://ccdh.public.lu/dam-assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-version-26112018-Version-finale.pdf
https://ccdh.public.lu/dam-assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-version-26112018-Version-finale.pdf

likely to violate the migrants’ human
rights."

Meanwhile, the Estonian NHRI (the
Chancellor of Justice of the Republic of
Estonia) has published recommendations
based on its multiple inspection visits to
accommodation centres for persons
applying for international protection and
detention centres for migrants.” It reports
that the conditions of the rooms have
improved, but some issues with
interpretation services remain.
Additionally, there have been some issues
concerning privacy, provision of food and
examinations of infectious diseases in the
detention centre.

In France and Spain, the NHRIs reported
that not only are conditions in many
reception centres poor, but a serious lack
of provision of basic accommodation is
forcing many migrants, including families
and children, to sleep in the streets or in
informal camps without proper sanitation
or electricity. The Spanish NHRI (Defensor

' See NIHR's statement of 2016 -
https://www.mensenrechten.nl/nl/nieuws/grootschali
gheid-heumensoord-schadelijk-voor-asielzoeker

12 The Estonian NHRI has published numerous
reports on its visits and related recommendations.
See for example
https://www.oiguskantsler.ee/sites/default/files/field
document?/Inspection visit to the detention centre
of the migration office of the information
management and processing department of the
PBGB 2015.pdf

B See article for NHRI's calls for urgent action to
improve asylum applicants’ access to reception
system —

7 N
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del Pueblo) receives a considerable
amount of complaints from asylum
applicants unable to access
accommodation.” It noted that delays
and difficulties in processing asylum cases
and a recent, large increase in
applications for international protection
without a corresponding rise in provision
of reception places have led to saturation
of the national asylum system." For
example, on one day in November 2018,
50 families trying to apply for asylum filed
complaints with the NHRI in Madrid after
spending all night on the street queueing
to get an asylum appointment and still
not obtaining the documents necessary to
formalise their request for international
protection. Without this documentation,
migrants cannot prove their status as
asylum applicants, making it difficult for
them to access basic services such as
housing, food or healthcare.™

In France, the French NHRI (National
Consultative Commission on Human
Rights) reports that the lack of adequate

https://www.europapress.es/epsocial/migracion/notic
ia-defensor-pueblo-reitera-problemas-dificultades-
acceder-sistema-asilo-plazas-acogida-
20190620130035.html (Spanish).

4 The NHRI has been warning about a possible
collapse of the asylum system for years - See the
NHRI’s 2016 “Study on asylum in Spain” for example
- https://www.defensordelpueblo.es/en/news/study-
on-asylum-in-spain-the-office-of-the-ombudsman-
proposes-measures-for-the-intake-and-integration-
of-refugees/

> See news article for further details of this incident —
https://www.eldiario.es/desalambre/Nuevo-atencion-
solicitantes-Madrid-presentan 0 838166480.html
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https://www.europapress.es/epsocial/migracion/noticia-defensor-pueblo-reitera-problemas-dificultades-acceder-sistema-asilo-plazas-acogida-20190620130035.html
https://www.europapress.es/epsocial/migracion/noticia-defensor-pueblo-reitera-problemas-dificultades-acceder-sistema-asilo-plazas-acogida-20190620130035.html
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https://www.europapress.es/epsocial/migracion/noticia-defensor-pueblo-reitera-problemas-dificultades-acceder-sistema-asilo-plazas-acogida-20190620130035.html
https://www.defensordelpueblo.es/en/news/study-on-asylum-in-spain-the-office-of-the-ombudsman-proposes-measures-for-the-intake-and-integration-of-refugees/
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provision of reception conditions for
migrants is a longstanding issue and that
the proposed measures are not up to the
challenge and do not succeed in
responding to this systemic problem.
Accommodation provision is exhausted,
both for emergency accommodation and
for asylum seekers and refugees’
accommodation. Emergency
accommodation facilities are insufficient,
even though all migrants should benefit
from the unconditional right to
emergency accommodation in
accordance with national law, even if they
are undocumented. Despite France's legal
obligations, one out of two asylum
seekers is not housed.’ As a result, they
turn to general emergency
accommodation facilities, which are
themselves overcrowded, and often end
up on the street.

Moreover, the French NHRI has noted
that many migrants are not provided with
accommodation even once they are
registered as asylum applicants or as
refugees and are therefore eligible for a
hosting place. It has carried out field
missions to sites of concern where

6 See news article -
https://www.forumrefugies.org/s-
informer/publications/articles-d-actualites/en-
france/282-malgre-les-creations-de-places-plus-d-
un-demandeur-d-asile-sur-deux-n-est-toujours-pas-

heberge-malgre-les-creations-de-places-plus-d-un-
demandeur-d-asile-sur-deux-n-est-toujours-pas-
heberge

7 See CNCDH Opinion of its visit to the Calais
jungle’ from 7 July 2015 —

migrants live in informal camps, such as
“the jungle™ in Calais and issued
statements highlighting the worrying
humanitarian situation, in particular the
precarious position of vulnerable persons
such as unaccompanied children living
there in dirty, dangerous conditions
without adequate access to water,
sanitation and medical care."” After a
mission at the Franco-Italian border,
CNCDH noted that, in line with the
situation prevailing in the rest of France,
emergency accommodation capacities
were below the needs, which resulted in a
wholly insufficient hosting coverage of
foreigners arriving on French soil.™®

The French NHRI also reports that,
despite being entitled to economic and
social rights such as accommodation and
access to health care, migrants who have
applied for international protection or
who have received a residence permit are
often prevented from accessing them in
practice mainly due to a lack of resources.

In the Netherlands, according to the
Dutch NHRI, irregularly staying migrants
do not necessarily have access to certain

https://www.cncdh.fr/sites/default/files/15.07.02_avis

migrants calais 0.pdf and follow-up one year later —
http://www.lavoixdelenfant.org/actualite/cncdh-avis-
de-suivi-sur-la-situation-des-migrants-a-calais-et-
dans-le-calaisis/

'8 See CNCDH Opinion on the situation at the
French-Italian border form 19 July 2018-
https://www.cncdh.fr/fr/actualite/avis-sur-la-
situation-des-migrants-la-frontiere-franco-italienne



https://www.forumrefugies.org/s-informer/publications/articles-d-actualites/en-france/282-malgre-les-creations-de-places-plus-d-un-demandeur-d-asile-sur-deux-n-est-toujours-pas-heberge-malgre-les-creations-de-places-plus-d-un-demandeur-d-asile-sur-deux-n-est-toujours-pas-heberge
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https://www.forumrefugies.org/s-informer/publications/articles-d-actualites/en-france/282-malgre-les-creations-de-places-plus-d-un-demandeur-d-asile-sur-deux-n-est-toujours-pas-heberge-malgre-les-creations-de-places-plus-d-un-demandeur-d-asile-sur-deux-n-est-toujours-pas-heberge
https://www.forumrefugies.org/s-informer/publications/articles-d-actualites/en-france/282-malgre-les-creations-de-places-plus-d-un-demandeur-d-asile-sur-deux-n-est-toujours-pas-heberge-malgre-les-creations-de-places-plus-d-un-demandeur-d-asile-sur-deux-n-est-toujours-pas-heberge
https://www.forumrefugies.org/s-informer/publications/articles-d-actualites/en-france/282-malgre-les-creations-de-places-plus-d-un-demandeur-d-asile-sur-deux-n-est-toujours-pas-heberge-malgre-les-creations-de-places-plus-d-un-demandeur-d-asile-sur-deux-n-est-toujours-pas-heberge
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https://www.cncdh.fr/sites/default/files/15.07.02_avis_migrants_calais_0.pdf
https://www.cncdh.fr/sites/default/files/15.07.02_avis_migrants_calais_0.pdf
http://www.lavoixdelenfant.org/actualite/cncdh-avis-de-suivi-sur-la-situation-des-migrants-a-calais-et-dans-le-calaisis/
http://www.lavoixdelenfant.org/actualite/cncdh-avis-de-suivi-sur-la-situation-des-migrants-a-calais-et-dans-le-calaisis/
http://www.lavoixdelenfant.org/actualite/cncdh-avis-de-suivi-sur-la-situation-des-migrants-a-calais-et-dans-le-calaisis/
https://www.cncdh.fr/fr/actualite/avis-sur-la-situation-des-migrants-la-frontiere-franco-italienne
https://www.cncdh.fr/fr/actualite/avis-sur-la-situation-des-migrants-la-frontiere-franco-italienne

basic rights, such as the right to shelter,
food and clothing, as access to these
rights is made conditional on the
migrants’ cooperation to leave the
country. There were also problems
concerning access to shelter for victims of
domestic violence without a valid
residence permit, because national law
excludes foreigners without a valid
residence permit from access to tailored
support. The government commissioned

7 .
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research and formulated proposals for
improvement, including a legal basis for
access to shelter.” The Dutch NHRI was
one of the organisations involved in
addressing this problem.

In Serbia, the NHRI (Protector of Citizens)
reports that some reception centres have
been improved in the past year, mainly
due to help from NGOs and support from
the EU.

In Focus: French NHRI third party intervention on reception conditions

Thousands of refugees and migrants, including unaccompanied minors, lived in
extremely precarious conditions in the “Calais Jungle” between 2015-2016. They
settled in dangerous and unhealthy makeshift shelters, in total destitution. The
dismantling of the "jungle" in 2016 further aggravated many of their situations. After
several field visits and public statements on the issue, the French NHRI (French
National Consultative Commission on Human Rights) submitted a third party
intervention to the European Court of Human Rights (ECtHR) on the vulnerability of
unaccompanied foreign minors in Calais, highlighting France's failure to protect them
in this context. The intervention further aimed at impacting the national policy
regarding treatment of migrants. The ECtHR ruled in the Khan v. France case (2019)
that France had failed to protect an unaccompanied child, living in the settlements
between 2015-2016 without any care from the authorities. The Court considered this
failure to constitute a breach of Article 3 of the ECHR and referred to a 2015 opinion
of the French NHRI to support its argumentation. The NHRI later submitted a
communication to the Committee of Ministers, which was published together with
the authorities' reply of July 2019. An action plan or report from the authorities is
expected before the end of November 2019.

9 See National Ombudsman report, p. 14, footnote
20 (in Dutch) —

https://www.nationaleombudsman.nl/system/files/bijl

age/2019022 Rapport Vrouwen uit de knel - Het
vervolg 0.pdf



https://www.nationaleombudsman.nl/system/files/bijlage/2019022%20Rapport%20Vrouwen%20uit%20de%20knel%20-%20Het%20vervolg_0.pdf
https://www.nationaleombudsman.nl/system/files/bijlage/2019022%20Rapport%20Vrouwen%20uit%20de%20knel%20-%20Het%20vervolg_0.pdf
https://www.nationaleombudsman.nl/system/files/bijlage/2019022%20Rapport%20Vrouwen%20uit%20de%20knel%20-%20Het%20vervolg_0.pdf




Right to adequate housing

Several NHRIs reported working on the
right to adequate housing for migrants.
Again, a migrant's status often affects
whether they are entitled to housing
beyond basic reception conditions. NHRIs
work on migrants’ rights to adequate
housing relates to issues such as
discriminatory practices, disproportionate
administrative burdens when accessing
the rental market and forced evictions.

1

The Portuguese NHRI (Portuguese
Ombudsman) has reported that
undocumented migrants face special
difficulties in finding housing in Portugal,
though the same difficulties are also faced
by registered asylum applicants due to
lengthy procedures for obtaining a legal
status. The NHRI also reports that it has
intervened in problems related to mass
forced evictions in mainly migrant
neighbourhoods after receiving
complaints. It has produced a
recommendation for the municipalities of
Lisbon and Porto to find adequate
accommodation for the persons affected
by forced evictions. In its
recommendation, the Portuguese NHRI
referred to international human rights
standards, including the European
Convention on Human Rights (ECHR), and
highlighted that evicting people without

20 See the NHRI's recommendation —
http://www.provedor-
jus.pt/?action=5&idc=67&idi=16416
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providing adequate alternative
accommodation could lead to them
becoming homeless and destitute,
especially those who might be in a
particularly vulnerable situation, such as
children, the elderly and people with
disabilities.?°

The NHRI in Norway (Norwegian Human
Rights Institution) reported that migrants
face problems due to discriminatory
practices in the rental market. The NHRI
raised its concerns at the international
level by producing a supplementary
report to the UN Human Rights
Committee, calling attention to
discrimination in the housing and labour
markets against people with an immigrant
background. The NHRI made
recommendations on how the
government could improve the situation.?’
The NHRI repeated these concerns and
recommendations in reports to the UN
Committee on the Elimination of Racial
Discrimination (CERD) and during the
Universal Periodic Review of Norway.

In Estonia, the NHRI reports similar issues
with discrimination against migrants in
the housing market, as well as major
challenges in finding suitable
accommodation for families who have
been granted international protection
after being resettled or relocated.

1 See NHRI's report — https://www.nhri.no/wp-
content/uploads/2018/03/NIM-ICCPR-

Report final.pdf



http://www.provedor-jus.pt/?action=5&idc=67&idi=16416
http://www.provedor-jus.pt/?action=5&idc=67&idi=16416
https://www.nhri.no/wp-content/uploads/2018/03/NIM-ICCPR-Report_final.pdf
https://www.nhri.no/wp-content/uploads/2018/03/NIM-ICCPR-Report_final.pdf
https://www.nhri.no/wp-content/uploads/2018/03/NIM-ICCPR-Report_final.pdf
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Furthermore, in 2014 the NHRI found that
a national legislative provision was
creating an extra obstacle for migrants
looking for accommodation, as it required
landlords to verify the legal basis for a
migrant’s stay in Estonia. The NHRI
highlighted that landlords are not able to
verify these aspects and this requirement
may lead to discrimination because it is
an extra duty for the renters and a
potential reason for landlords to refuse
renting to foreigners altogether.??
Although the respective article of the law
has not been amended, it is no longer a
misdemeanour if the renter does not fulfil
this obligation.

In Great Britain, migrants face significant
barriers to accessing adequate housing,
as identified by the NHRI (Equality and
Human Rights Commission). For example,
newly recognised refugees are at a high
risk of homelessness as accommodation is
withdrawn 28 days after they have been
granted their status. However, barriers to
the private rental market, such as inability
to pay a deposit and the low likelihood of

22 Article 289(1) of the Aliens Act of Estonia stipulates
that a person who provides housing for an alien or
concludes a commercial lease agreement with an
alien is required to verify the legal basis for the stay
in Estonia of an alien. This provision has not been
amended. However, the provision of the Aliens Act
which used to set forth a punishment for renting the
place to live for a person who is staying in the
country without legal ground, has been changed
(Article 305 of the AA is still valid, but it regulates

being considered for social housing, can
leave many migrants homeless.?

In July 2019, the Scottish NHRI (Scottish
Human Rights Commission) was granted
leave to intervene in a case concerning
violations of asylum applicants’ access to
adequate housing. The NHRI's
intervention - the first time it has used its
power to intervene in civil litigation - will
be made in the case of Ali v Serco and the
Home Secretary. This case challenges the
policy of Serco, a housing provider, of
changing the locks of asylum applicants’
houses, effectively evicting them from
their homes with no opportunity to
defend themselves against the decision.?
The NHRI is concerned that Serco's lock-
change policy lacks the safeguards
necessary to protect the right to freedom

4

from inhuman and degrading treatment
and the right to private, home and family
life, protected by Articles 3 and 8 of the
ECHR and the Human Rights Act 1998. As
of October 2019, a decision is awaited,
and a considerable amount of related
litigation continues.

now punishment for the submission of false
information or falsified information).

23 See EHRC report, '/s Britain Fairer 2019, p.78 -
https://www.equalityhumanrights.com/sites/default/fi
les/is-britain-fairer-accessible.pdf

24 See Scottish Human Rights Commission’s website -
http://www.scottishhumanrights.com/news/commissi
on-to-intervene-on-serious-human-rights-
implications-of-serco-lock-change-policy/



https://www.equalityhumanrights.com/sites/default/files/is-britain-fairer-accessible.pdf
https://www.equalityhumanrights.com/sites/default/files/is-britain-fairer-accessible.pdf
http://www.scottishhumanrights.com/news/commission-to-intervene-on-serious-human-rights-implications-of-serco-lock-change-policy/
http://www.scottishhumanrights.com/news/commission-to-intervene-on-serious-human-rights-implications-of-serco-lock-change-policy/
http://www.scottishhumanrights.com/news/commission-to-intervene-on-serious-human-rights-implications-of-serco-lock-change-policy/
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In Focus: Spanish NHRI recommendation to government to halt eviction

In Spain, there is a limit to the time for migrants to be accommodated in a public
reception centre. After this time, they are obliged to seek housing themselves which
is difficult due to their lack of access to employment and lack of resources. The
access to housing for some migrant groups is particularly challenging and some
migrant families are at a high risk of homelessness keeping them further unemployed
and not included. The Spanish NHRI (Ombudsman) received an individual complaint
from a family (including two children and a baby) that could not find any housing
after their time at the public reception centre expired. Based on this case, the NHRI
made a recommendation to the Ministry of Labour, Migration and Social Security to
halt the eviction procedure, unless an adequate housing alternative was found. This
recommendation referenced international instruments, such as the Universal
Declaration of Human Rights and the UN Convention on the Rights of the Child, as
well as the Spanish Constitution, regarding the best interest of the child and the right
to family unification. The resolution was accepted, but there are many similar cases in
which public action is still needed.
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Right to health

Challenges regarding migrants’ access to
healthcare has also been identified by
many European NHRIs.

In France, the NHRI regularly releases
statements and opinions highlighting that
migrants are in urgent need of medical
and psychological care. Indeed, a
considerable proportion of them suffer
from both physical and psychological
problems, because of what they may have
suffered in their country of origin, on the
road to exile or when crossing the border.
In addition, reception conditions and
difficulties in gaining access to rights
leads to worsening health conditions and
the appearance of certain infectious
diseases. The NHRI raised concerns that
poor living conditions in the informal
settlements around Calais had led to
health problems amongst the migrants
living there, including an outbreak of
scabies. The NHRI was particularly
concerned about the impact on the
health of young children and pregnant
women.

In Luxembourg, the NHRI has also
brought attention to a lack of adequate
provision of healthcare for vulnerable
groups of migrants, in this case people
who show signs of having been tortured.

% See NHRI's paper
https://ccdh.public.lu/fr/actualites/2018/04/documen
t-a-l-intention-des-partis-politiques-final.ntml
(French).

It reports that a lack of specifically trained
medical personnel is making it difficult to
identify vulnerable migrants. It has also
gathered information indicating that
psychological care is not systematically
offered to asylum applicants upon arrival,
but rather provided on an ad hoc basis by
reception centre staff, if at all.
Furthermore, the NHRI found that
migrants face obstacles in accessing
medical consultations, such as a lack of
available transportation to medical
centres or interpretation. In order to raise
these issues with state authorities, the
Luxembourg NHRI published a paper
addressed to all political parties in the
context of the national elections of
October 2018, laying out its 10 key human
rights priorities, including the right to
health.?®

In Great Britain, the NHRI (Equality and
Human Rights Commission) found that
the rules governing eligibility to state
healthcare are inconsistently and
incorrectly applied by healthcare
providers, resulting in refugees and
asylum applicants being wrongly refused
access to healthcare.?® Moreover, several
policy and legal changes over the last 10
years have affected migrants’ access to
healthcare in Great Britain. By 2015, both
the Welsh and Scottish Governments had

2 EHRC report, '/s Britain Fairer 2019, p.93 —
https://www.equalityhumanrights.com/sites/default/fi
les/is-britain-fairer-accessible.pdf



https://ccdh.public.lu/fr/actualites/2018/04/document-a-l-intention-des-partis-politiques-final.html
https://ccdh.public.lu/fr/actualites/2018/04/document-a-l-intention-des-partis-politiques-final.html
https://www.equalityhumanrights.com/sites/default/files/is-britain-fairer-accessible.pdf
https://www.equalityhumanrights.com/sites/default/files/is-britain-fairer-accessible.pdf

introduced regulations to allow free
access to healthcare to refused asylum
applicants. There are no similar policies in
England, and there continues to be
confusion and misinformation among
migrants about their eligibility for free
healthcare.?” The NHRI made
recommendations to the government on
the need to provide guidance and
training for health service staff to avoid
illegal charging for services in England
and the need to provide information for
asylum applicants on their rights to access
healthcare.?

Across Europe, NHRIs noted a
dependence on non-state actors, such as
NGOs, to provide basic healthcare
services to migrants, especially
undocumented migrants. The French
NHRI, for instance, has called on the
French government to fulfil its obligations,
recalling that civil society is not intended
to replace the state health system.?® This
is of particular importance given that
human rights defenders across Europe
are facing increasing pressure when
carrying out their work, particularly on
migration, such as reduced funding and
the increasing use of legal action to
criminalise humanitarian assistance to
migrants.

" bid. p.95

%8 |bid. p. 206

29 See the CNCDH opinion on the situation of
migrants at Calais for more details —
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Access to the labour market

Migrants’ possibility to access the labour
market is key for their inclusion in the
host society and their ability to care for
themselves and their families, thereby
helping to ensure they can live with
dignity. Migration status has a big impact
on migrants’ access to the labour market.
While States retain considerable
discretion to regulate on access to the
labour market for third country nationals,
in the case of asylum applicants and
refugees, for instance, the right to work,
under specific conditions, is foreseen in
national, EU and international law.

However, many NHRIs report that
migrants are unable to access the labour
market due to overly complicated or
costly processes for obtaining work
permits, discrimination or other barriers.
Furthermore, migrants, especially those
who are undocumented, often face a
heightened risk of exploitation in the
labour market due to their precarious
legal situation.

NHRIs in both Serbia and Luxembourg
report that the national process for
obtaining a work permit is a major barrier
for migrants trying to access the labour
market.

https://www.cncdh.fr/sites/default/files/15.07.02 avis
migrants_calais 0.pdf



https://www.cncdh.fr/sites/default/files/15.07.02_avis_migrants_calais_0.pdf
https://www.cncdh.fr/sites/default/files/15.07.02_avis_migrants_calais_0.pdf
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Asylum applicants have the right to work
in Luxembourg but first they must obtain
a temporary work permit which is only
valid for one profession and one specific
employer. According to the Luxembourg
NHRI, this procedure is very complicated
and makes it almost impossible for
asylum applicants to effectively exercise
their right to work. As a result of this
complicated procedure, only a few
temporary work permits have been issued
in the last years. In its 2018 report, the
NHRI warned that the temporary work
permit, which is the only way for an
asylum applicant to work legally, fosters
precarious work relationships, makes any
stable job prospects impossible and
forces migrants to turn to illegal work,
placing them at serious risk of
exploitation.*

The Dutch NHRI also highlighted that
migrants face higher risks of exploitation
in the workplace, citing a recent report of
the EU Agency for Fundamental Rights
(FRA), which confirms that migrants in the
Netherlands face exploitation, either when
they come as workers, or when they are
asylum seekers. The NHRI furthermore
states that irregularly staying migrants are
particularly vulnerable to exploitation, as
they are not only dependent on their
employers for their earnings but are

30 See the CCDH 2018 report
https://ccdh.public.lu/dam-
assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-
version-26112018-Version-finale.pdf/

discouraged from complaining about
their circumstances due to the fear of
being deported if they contact the
national authorities.”

Issues with discrimination, a lack of
accessible information, and poor or non-
existent integration policies are also major
challenges for migrants seeking to work.

In Georgia, the NHRI (Public Defender of
Georgia) reported that asylum applicants
and persons granted international
protection have the right to access
employment, as well as education and

31 See FRA report on labour exploitation
https://fra.europa.eu/en/publication/2015/severe-
labour-exploitation-workers-moving-within-or-

european-union
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https://fra.europa.eu/en/publication/2015/severe-labour-exploitation-workers-moving-within-or-european-union

healthcare. However, the language barrier
and a lack of accessible information on
available integration programmes is a
major obstacle to the enjoyment of these
rights.

The Luxembourg NHRI addressed the
problems refugees experience in getting
their diplomas and qualifications
recognised in Luxembourg and invited
the government to participate in a pilot
project of the Council of Europe called
"European Qualifications Passport for
Refugees”.3? The Norwegian NHRI reports
that discrimination is a major barrier to
migrants accessing the workforce and is a
well-documented problem in Norway, as
it is in other European countries.?

The Slovenian NHRI (Human Rights
Ombudsman of Slovenia) reports that
since 2016 it has encountered cases where
banks closed or refused to open accounts
to migrants, including asylum applicants
and refugees, hindering their ability to
access employment.* Since this could
mean direct discrimination on the
grounds of nationality, which is prohibited
under national and EU law, the NHRI
worked with the Bank of Slovenia to

discover the cause of the problem and

32 See the CCDH 2018 report
https://ccdh.public.lu/dam-
assets/fr/avis/2018/Rapport-Conditions-accueil-DPI-
version-26112018-Version-finale.pdf/

33 See for example, the Norwegian Government's
report to the UN Human Rights Committee in 2018
(CCPR/C/NOR/7, para. 46) —
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explore a solution. The NHRI advised the
Bank of Slovenia on the relevant national
and international standards and
emphasised its view that the opening of a
bank account is of great importance for
integration, since the inability to open a
current account makes it significantly
harder to find a job. As a result, the Bank
of Slovenia sent an explanation on the
establishment of business relationships
with people who have obtained the status
of international protection to banks in
Slovenia, highlighting the importance of
conducting individual assessments and
not discriminating based on national
origin. However, despite these efforts, the
practice of rejecting migrants’ access to
basic payment services based solely on
nationality seems to continue.

Meanwhile, the Spanish NHRI highlighted
that even when migrants are granted
refugee or subsidiary protection status, in
practice many still face obstacles entering
the labour market due to language,
qualifications, and discrimination-based
obstacles. This situation is exacerbated by
Spain’s economic situation which has
caused high levels of unemployment.

https://tbinternet.ohchr.org/ layouts/15/treatybodyex
ternal/Download.aspx?symbolno=CCPR%2fC%2fNO

R%2f7&Lang=en
34 See Slovenian NHRI's 2017 Annual Report —

http://www.varuh-
rs.si/fileadmin/user upload/pdf/lp/LP2017 VARUH E

NG pdf
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Right to education

Several NHRIs reported working on
migrants’ access to education. In Serbia,
the NHRI has worked proactively on
promoting the inclusion of migrant
children in the national educational
system, including those who cannot speak
Serbian. During regular visits to Roma
settlements, the NHRI found that many
children who had returned from other
countries were not included in the
educational system of Serbia. They often
did not speak Serbian and their parents
needed support with documentation. In
2012, the NHRI recommended that the
Ministry of Education should increase the
number of teaching assistants, whose job
it is to help with the inclusion of children
from socioeconomically and educationally
deprived backgrounds into education.
There are now 175 such teaching
assistants in the whole country, all of
whom can speak the Romani language.

In Estonia, the NHRI explains that access
to education is guaranteed to migrants in
the same way as it is to citizens.
Moreover, it reports that the
preparedness of the educational system

35 For more information about the Estonian NHRI's
work on children’s rights, see their Annual Report
2017 — summary in English -
https://www.oiguskantsler.ee/sites/default/files/Omb
udsman for Children Annual Report 2017.pdf and full
report in Estonian -
https://www.oiguskantsler.ee/sites/default/files/field
document?/Sisser%C3%A4ndajatest saatjata
alaealiste vastuv%C3%B5tmine.pdf
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to teach migrant children has improved
considerably in recent years. However,
some issues remain, such as some
migrant children not being allocated a
school place due to administrative issues.
In 2017, the NHRI made a
recommendation concerning access to
education for unaccompanied children.
Although children living in the substitute
home were able to attend school, they
faced delays in starting their education
due to the timing of the school year and a
lack of teaching staff. The NHRI
highlighted in its recommendation that
access to education should be arranged
without delays.>

According to reports of the Spanish NHRI,
unaccompanied children are sometimes
excluded from education or vocational
training in Spain, and there is evidence of
shortcomings in the public system for
children’s protection, mainly witnessed in
the cities of Melilla and Madrid.®

Conversely, the Luxembourg NHRI
highlights that, based on the information
it has received, every child refugee in
Luxembourg has access to education,
either in a specific class inside the

36 See reports from 2018 on asylum in Spain for more
details -
https://www.asylumineurope.org/reports/country/sp
ain and https://www.cear.es/wp-
content/uploads/2018/11/EXECUTIVE-

REPORT 2018.pdf
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reception centre or in a preparatory class isolation, whereas having access to

in public school. However, it warns that regular public schools offers integration
setting up specific classes within the opportunities and promotes exchanges
reception structures may present a risk of with the rest of the population.

In Focus: Romanian Institute for Human Rights creates innovative campaign

In 2018, ENNHRI's member in Romania (Romanian Institute for Human Rights) co-
organised a series of innovative dialogues with students in several schools in Ploiesti,
Romania on the topic of antidiscrimination. This educational and awareness
campaign, entitled “Together for a better world”, advocated for combating racism
and encouraged students to embrace tolerance and promote equality. It was
designated in 2018 as one of five best practices by the European Action Week
Against Racism.




Access to social security

Migrants who are legally staying in
European countries may be entitled to
receive social security, while irregularly
staying migrants are often in a more
precarious position. Nonetheless,
obstacles, such as complex administrative
procedures or language restrictions, make
it harder for migrants to receive social
security in practice.

In Serbia, the NHRI explains that although
benefits are available to some migrants,
the complex application process is very
challenging, especially for those who do
not speak Serbian.

In Luxembourg, the NHRI has called for
the urgent establishment of a universal
social security coverage for all persons to
protect them against poverty, including
residents who have lost their social rights
and irregular migrants. In its 2018 report,
the NHRI issued numerous
recommendations regarding social
benefits provided for refugees after it
found that the amounts were insufficient
to protect them from poverty. Moreover,
in Luxembourg there is a system of
vouchers for private and public services

ENNHRI
issued by social workers for some
immediate needs of asylum applicants.
The NHRI criticised this system, as it
found that the distribution of the
vouchers is ad hoc, varying between
different social offices, and does not
contribute to migrants’ inclusion or
autonomy. Instead, the NHRI
recommended introducing a system in
which asylum applicants would have their
own sufficient resources.

Likewise, in Estonia the NHRI reported
that the amount of the minimum
subsistence benefit is quite limited, for
both regularly staying migrants and
Estonian citizens. A beneficiary of
international protection is entitled to
receive a state pension, family support,
employment services and employment
subsidies, social benefits, health services,
and other assistance on the same
grounds as a permanent resident of
Estonia. However, the payment of support
to a beneficiary of international protection
may be conditional upon the
performance of certain obligations
provided for under national law, such as
participation in Estonian language
training. Failure to comply can lead to the
reduction or withdrawal of these benefits.






Challenges and ways forward

NHRIs described several challenges they
face in their work on promoting and
protecting migrants’ economic and social
rights, such as:

e Many NHRIs face limited financial
and human resources, which
impact on their ability to carry out
their work;

e |In some countries, States are not
effectively taking into account
NHRIs" recommendations on
migration policies;

e Several NHRIs reported that
negative speech and attitudes
towards migrants from both the
state authorities and the public
also impact their work on the
topic;

e Anincreasing amount of relevant
policy and legislative reforms at
the national and regional level,
often through an expedited
process, also made it harder for
NHRIs to defend migrants’ rights in
a timely manner.

NHRIs reported that an effective way to
overcome some of these difficulties is to
get broader support and cooperate with

)

different actors, including NGOs, other
human rights defenders and international
organisations.

By using their strong standing at the
national level, NHRIs are key actors in
advising governments on how to ensure
that migration policy and legislation is in
compliance with human rights
obligations. NHRIs formal participation in
regional and international mechanisms
also helps to ensure that the human
rights situation of migrants is addressed.

Despite legal obligations, this report
shows that migrants in Europe face
considerable difficulties to enjoy their
economic and social rights in practice.
Yet, access to these rights is essential for
their inclusion in society, which ultimately
benefits both migrants and host
countries.

European NHRIs will continue to work
towards the promotion and protection of
the economic and social rights of
migrants in cooperation with diverse
stakeholders. ENNHRI supports NHRIs in
this work.
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About

ENNHRI's Asylum and Migration
Working Group

ENNHRI's Asylum and Migration Working
Group (A&M WG) brings together 26
National Human Rights Institutions
(NHRIs) from across the Council of Europe
Member States. The A&M WG exchanges
knowledge and experience in order to
strengthen regional and international
cooperation in the field of asylum and
migration and facilitate European NHRIs'
engagement with regional mechanisms
on these issues.

The A&M WG engages and collaborates
with the Council of Europe on a regular
basis, in particular with its Drafting Group
on Migration and Human Rights (CDDH-
MIG). In the past, the A&M WG
contributed to the work of CDDH-MIG by
collating good practices from across
Europe on effective alternatives to
migrant detention and submitting
comments and recommendations®’ on

37 See ENNHRI's submission to the CDDH-MIG -
http://ennhri.org/IMG/pdf/ennhri_submission to cdd

h-mig-2.pdf

the "Draft analysis of the legal and
practical aspects of effective alternatives
to detention in the context of migration”.
In addition, ENNHRI has been following
the developments?® at the level of CDCJ
with regard to the Draft European Rules
on the Conditions for the Administrative
Detention of Migrants.

ENNHRI

ENNHRI, the European Network of
National Human Rights Institutions, brings
together 45 NHRIs across wider Europe.
ENNHRI's goal is to enhance the
promotion and protection of human
rights across the European region. It
carries this out through assisting in the
establishment and accreditation of NHRIs;
coordinating exchange of information
and best practice between members;
facilitating capacity building and training;
engaging with regional mechanisms; and
intervening on legal and policy
developments at a European level.

38 See ENNHRI's reiteration of its concerns on the
Draft Analysis -

http://ennhri.org/IMG/pdf/reminder of ennhri state
ment annex-2.pdf
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