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Executive Summary

NHRIs’ contribution in monitoring and advancing the rule of law in the
enlargement region and wider Europe

Human rights and the rule of law are interlinked and mutually reinforcing principles: a
strong regime of rule of law is vital to the protection of human rights, and the rule of law
can only be fully realised in an environment that protects human rights. National human
rights institutions (NHRIs), as independent, state-mandated bodies with a broad human
rights mandate, are therefore key players in the protection and promotion of the rule of
law in their countries.

The added value of NHRIs' individual and collective engagement in efforts to promote and
protect rule of law, human rights and democracy has been the object of increasing
recognition by European Union (EU) and other regional actors over the past year. This is
particularly reflected in EU internal action to promote and protect rule of law, human rights
and democracy, where both the European Commission’s first annual rule of law report in
the EU and the European Parliament’s resolution on an ‘EU Mechanism on Democracy, the
Rule of Law and Fundamental Rights’ stressed the important role of NHRIs as contributors
and beneficiaries of the EU’s efforts and valued NHRIs' contributions through their
European Network, ENNHRI.

Such recognition rests on the crucial role of NHRIs as an essential component of the
national systems of checks and balances and as key actors in the human rights
enforcement chain, as also stressed in the newly established review cycle of the rule of law
situation in EU Member States and in the European Commission Strategy for the effective
implementation of the Charter of Fundamental Rights of the EU. Mirroring such recognition
in the EU’s external action, the new EU Action Plan on Human Rights and Democracy 2020-
2024 places the support and cooperation with NHRIs at the core of its objective to
promote a global system for human rights and democracy within its external action - a
commitment which is translated into an increased attention to NHRIs when advancing and
monitoring progress on rule of law, fundamental rights and democracy in the latest EU
enlargement package and in the revised Eastern partnership framework.

ENNHRI and its member NHRIs have built on their increased recognition to further deepen
their strategic engagement in European mechanisms and processes aimed at monitoring,
promoting and protecting the rule of law, human rights and democracy. At the core of
such engagement lies a united approach meant to enhance coherence and consistency
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while allowing to reflect the differences in NHRIs, national environments and regional
processes relevant to each country across ENNHRI's membership.

NHRIs" joint rule of law reporting is one key aspect of such strategic engagement.
Information on the extent to which NHRIs are able to independently and effectively fulfil
their mandate is internationally recognized as an important rule of law indicator.
Furthermore, reporting by NHRIs on the human rights situation on the ground — one of the
core elements of their legal mandate — contributes to reflect a more accurate picture of the
rule of law environment of each state, with a view to improving the rule of law situation
across Europe.

In turn, NHRIs find that joint reporting has a positive impact on NHRIs" own work, from
contributing to a strengthened focus on rule of law issues, to facilitating targeted initiatives,
raising awareness and visibility of NHRIs" work, fostering mutual learning and the exchange
of information and strengthening solidarity among NHRIs — each of which can have a
positive impact on rule of law.

Building on a first successful joint rule of law reporting experience last year, European
NHRIs have again joined forces to reflect each institution's perspectives on the state of the
rule of law in their country, based on their human rights monitoring and reporting
functions and having regard to their mandate and their national strategic priorities. While a
comprehensive 2021 regional report bringing together all the country reports prepared by
ENNHRI's member NHRIs across wider Europe will be published shortly, the reporting
exercise has allowed ENNHRI and its member NHRIs in candidate and potential candidate
countries to compile this targeted submission meant to feed the European Commission’s
annual enlargement package.

This submission brings together the national rule of law reports which NHRIs in
enlargement countries (Albania, Bosnia & Herzegovina, Kosovo®, Montenegro, North
Macedonia, Serbia and Turkey) drafted based on a common reporting structure, including
consideration of NHRIs' independence and effectiveness as rule of law indicator.

Key findings

The trends which emerge from these reports point to a number of challenges related to
the rule of law environment across enlargement countries.

" This designation is without prejudice to positions on status, and is in line with UNSC 1244 and the ICJ
Opinion on the Kosovo Declaration of Independence.
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As regards the establishment and strengthening of NHRIs within the national checks and
balances systems, the GANHRI's Sub-Committee on Accreditation has continued to point
out the need to address persisting shortcomings, including as regards the staff selection
process, the scope of mandate and institutions’ resources. Institutions in

Albania and Bosnia and Herzegovina are reaccredited with A status, while the review of the
Serbian A-status NHRI was deferred. Institutions in Montenegro and North Macedonia
remain accredited with B status, while ENNHRI members in Kosovo* and Turkey remain
non-accredited. This mixed picture is reflected in information provided by institutions
themselves. Against the background of some progress towards a stronger regulatory
framework, and state authorities’ efforts to recognise NHRIs and genuinely engage with
them, institutions in all enlargement countries continue to report challenges affecting their
enabling environment and their ability to effectively carry out their mandates. One
common issue concerns the timely and effective implementation of NHRIs’
recommendations.

In a number of enlargement countries, the overall system of checks and balances suffers
shortcomings. Common concerns relate to transparency, accountability and openness of
public administrations, as well as access to information and, in some cases, the functioning
of the electoral system. Some NHRIs also reported about corruption and the effectiveness
of the anti-corruption framework, including through whistleblowers protection. Several
examples illustrate the role of NHRIs in contributing to address identified concerns.

Most NHRIs also reported about laws and practices negatively affecting the operations of
civil society organisations (CSOs) and the enabling space of human rights defenders
(HRDs). Issues raised include attacks, obstacles to participation in decision-making, the lack
of adequate financial resources and restrictions to freedom of assembly. Against this
background, all NHRIs underlined their commitment to support and cooperate with CSOs
and HRDs.

Particular concerns were raised as regards media freedom, an area where NHRIs are
increasingly active. Most reported about journalists being subject to attacks, intimidation
and obstruction to their work and the media environment lacking independence,
transparency and pluralism. At the same time, hate speech, including in the media, remains
an issue in many enlargement countries.

The functioning of justice systems remains an area where deficiencies continue to be
underlined by several NHRIs in enlargement countries, in particular as regards length of
proceedings, the lack of enforcement of judicial decisions, the fairness of the criminal
justice process, both for suspects and accused and for victims, and the legal aid system.
The lack of resources allocated to the justice system contributes to aggravate the situation
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in some countries. This leads to a general dissatisfaction of citizens regarding the justice
system as reported in a number of countries, also reflected in citizens’ complaints handled

by NHRIs.

In relation to all areas covered, NHRIs underlined how existing challenges were
exacerbated by the emergency situation created by the COVID-19 pandemic. Specific
human rights challenges were further identified by NHRIs across the region, including as
regards the right to healthcare, social and economic rights, the right to privacy, the right to
free movement and the situation of people deprived of liberty. The impact of the crisis on
vulnerable groups such as children, persons with disabilities, Roma, persons in a situation
of homelessness and the elderly raises NHRIs' concerns, also in terms of a deepening of
inequalities, poverty and vulnerability to abuse and violence. NHRIs' reports illustrate well
the crucial role that NHRIs have continued to play in monitoring, assessing and addressing
the impacts of COVID-19 and of measures taken in response to it on human rights and rule
of law protection. This is also reflected in a sharp increase in citizens’ complaints, which
institutions dealt with notwithstanding challenges brought by the crisis on the functioning
of NHRIs’ themselves — including limitations in services offered to citizens and obstacles

to NHRIs" inspections as National Preventive Mechanisms (NPM) and similar on-site
monitoring activities.

Looking ahead: a continued engagement and strengthened impacts for
tangible progress to support the EU accession process

By engaging in European rule of law monitoring mechanisms, including in the context of
the enlargement process, NHRIs can help policy makers reach a more comprehensive and
informed assessment of the situation in each state. This, in turn, can lead to stronger
impacts of follow up action to drive progress in the national rule of law and human rights
environment and towards a global system for human rights and democracy. This is
particularly relevant for candidate and potential candidate countries, where, as the
European Commission has acknowledged in its 2020 Enlargement Strategy for the Western
Balkans, the accession process and its implementation is in need of better traction on the
ground to deal with structural weaknesses, in particular in the area of the “fundamentals”,
including rule of law, democracy and fundamental rights.

With a view to making NHRIs" engagement in the enlargement process even more
impactful, this year's report contains a number of concrete and targeted recommendations
addressed to the EU, including as regards:

e Prioritising the strengthening of fully independent and effective NHRIs in each
candidate and potential candidate country, including through a more systemic inclusion
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of NHRIs" independence and enabling space — as reflected in NHRIs" international
accreditation status and related recommendations — as indicator of progress on rule of

law to be considered within accession negotiations;

e Enabling NHRIs in bridging key EU objectives within the accession process with national
realities, including through additional support for NHRIs' regular submissions to the
annual enlargement package through ENNHRI, enhanced participation of NHRIs in key
policy fora and effective support to NHRIs under threat;

e Supporting NHRIs in bridging national realities with the EU accession fundamentals,
including by supporting follow-up by state authorities of NHRIs' recommendations and
reinforcing the need for national actors to respect NHRIs" mandate, and facilitating
mutual engagement;

e Strengthening complementarities across policy initiatives and enhancing cooperation
with other regional actors to address common concerns on the respect for rule of law,
human rights and democracy in candidate and potential candidate countries, in
particular through supporting, including through ENNHRI, implementation of the 2021
Council of Europe Committee of Ministers Recommendation on NHRIs.

ENNHRI and NHRIs are determined to invest, insofar as their resources and capacity allow,
in a regular and comprehensive monitoring and follow-up of developments related to the
rule of law in the enlargement region, as a means to making concrete progress in
advancing rule of law, human rights and democracy and thus contribute to the
effectiveness of the EU accession process.



ENNHRI
Introduction

About ENNHRI and NHRIs

The European Network of National Human Rights Institutions (ENNHRI) brings together
over 40 National Human Rights Institutions (NHRIs) across wider Europe, including in EU
candidate (Albania, Montenegro, North Macedonia, Serbia and Turkey) and potential
candidate countries (Bosnia & Herzegovina and Kosovo®). It provides support for the
establishment and strengthening of NHRIs, a platform for collaboration and solidarity in
addressing human rights challenges, and a common voice for NHRIs at the European level
to enhance the promotion and protection of human rights, democracy and the rule of law
in the region. ENNHRI is one of four regional NHRI networks, which together form GANHRI,
the Global Alliance of NHRIs.

NHRIs are state-mandated bodies, independent of government, with a broad constitutional
or legal mandate to protect and promote fundamental rights at the national level. They
work with government, parliament and the judiciary as well as with civil society
organisations and human rights defenders (HRDs). They are established and function with
reference to the UN Paris Principles which require NHRIs to carry out their work
independently and promote respect for fundamental rights, democratic principles and rule
of law in all circumstances, including in situations of state of emergency.

While the specific mandate of each NHRI may vary, the general role of NHRIs is to promote
and protect human rights, including civil, political, economic, social and cultural rights, and
address discrimination in all its forms. Given the breadth of their mandate, each NHRI
selects strategic priorities for their work, based on their considerations of the national
context. Different models of NHRIs exist across all regions of the world, including across
Europe, namely: human rights commissions, human rights ombuds institutions, consultative
and advisory bodies, institutes, and hybrid institutions. Information on ENNHRI members,
including on the institutions’ type and mandate, can be found here.

Irrespective of their specific mandate, NHRIs are unique in that their independence,
pluralism, accountability and effectiveness is periodically assessed and subject to
international accreditation. Such accreditation, performed by the UN Sub-Committee on

" This designation is without prejudice to positions on status, and is in line with UNSC 1244 and the ICJ
Opinion on the Kosovo Declaration of Independence.


http://ennhri.org/
http://ennhri.org/about-nhris/un-paris-principles-and-accreditation/
http://ennhri.org/our-members/
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Accreditation (SCA) of the Global Alliance of NHRIs (GANHRI), is reviewed by reference to
each NHRI's compliance with the UN Paris Principles, international standards on the
independent and effective functioning of NHRIs. This accreditation reinforces NHRIs as key
interlocutors on the ground for rights holders, civil society organisations, state actors, and
international bodies. More information on NHRI accreditation can be found here.

Taking stock of an enhanced recognition of the role of NHRIs in
monitoring, protecting and promoting the Rule of Law

In line with the identification of democracy and the rule of law as ENNHRI's current
priorities, and also reflected in ENNHRI's Regional Action Plan on Promoting and
Protecting Human Rights Defenders and Democratic Space, European NHRIs have been
strengthening their strategic engagement within international and regional rule of law
mechanisms over the past years.

Given the close interconnection and mutually reinforcing relationship between the rule of
law, democracy and human rights, NHRIs are in a key position to report and participate in
EU and regional rule of law monitoring initiatives as an integral part of their mandate to
promote and protect human rights.

NHRIs" engagement has built, on the one hand, on the international recognition of NHRIs
as a rule of law indicator: when an independent and effective NHRI is in place in a state,
international actors assess this as indicative of the state’s respect for rule of law and checks
and balances more broadly. Conversely, the lack of A-status NHRI in a country, the content
of SCA recommendations on NHRIs' independence and effectiveness, or the existence of
threats to the NHRI's enabling environment can be indicative of more general challenges
for rule of law and checks and balances in a country, which require international
consideration and follow-up.

On the other hand, NHRIs' engagement in EU and regional rule of law mechanisms has
used NHRIs' unique mandate based on their broad human rights mandate and taking into
account their accreditation status, to provide information that can help international and
European actors to get a more accurate picture of the national rule of law environment.
Indeed, monitoring and reporting on the situation of human rights in their country is an
obligation under the Paris Principles and a central function of all NHRIs - NHRIs accredited
as fully independent and effective (A-status NHRIs) being given independent reporting
rights before the UN Human Rights Council, Treaty Bodies and other UN mechanisms.

NHRIs have recognised that a common and coherent engagement with international and
European policy makers in their efforts to uphold rule of law, democracy and fundamental


http://ennhri.org/our-work/nhri-accreditation/
http://ennhri.org/wp-content/uploads/2019/09/Regional-Action-Plan-on-GANHRI-Marrakesh-Declaration.pdf
http://ennhri.org/wp-content/uploads/2019/09/Regional-Action-Plan-on-GANHRI-Marrakesh-Declaration.pdf
http://ennhri.org/about-nhris/
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rights inside and outside its borders can help ensure a more comprehensive and informed
assessment of existing challenges at national and regional level. This, in turn, has the
potential to help policy makers identify the most appropriate responses, reinforcing the
impact of NHRIs" work and recommendations at national level and prompting timely
interventions from international and regional bodies as needed. At the same time, such
common engagement is also beneficial for NHRIs themselves, as a means to enhance
solidarity among NHRIs, exchange information and inspire each other’s action and possible
joint initiatives among NHRIs — which ENNHRI promotes and facilitates through
coordination, support and peer learning initiatives.

The joint rule of law reporting of European NHRIs, supported and coordinated by ENNHRI,
led to the publication in June 2020 of the first regional ENNHRI Report on the State of the
Rule of Law in Europe (hereinafter, 'ENNHRI 2020 Rule of Law Report’), compiling European
NHRIs" country submissions and an overview of trends. The report was used to feed
international and regional policy processes aimed at monitoring, promoting and protecting

the rule of law, human rights and democracy across the region.

ENNHRI 2020 Rule of Law Report, and the follow-up engagement of ENNHRI and NHRIs,
was greatly welcomed by European policy makers and successfully fed into key policy
processes, in particular at the EU level. Key policy instruments adopted by the EU over the
past year recognise the unique potential of NHRIs both as contributors to and beneficiaries
of EU action to promote and protect the rule of law, human rights and democracy both
within and beyond the EU. This was also further underlined on the occasion of ENNHRI
Annual Conference held at the end of 2020, where EU policy makers reaffirmed three key
assumptions underpinning the mutual engagement with European NHRIs in the framework

of actions to promote and protect rule of law, democracy and fundamental rights:

e Independent and effective NHRI are an indispensable part of checks and balances in
each state, as also reflected in recent policy documents such as the UN Human Rights
Council's latest Resolution on NHRIs, the Council of Europe’s Committee of Ministers’
Recommendation on the development and strengthening of effective, pluralist and
independent NHRIs and Decision on Securing the long-term effectiveness of the system
of the European Convention on Human Rights, the European Commission’s first report
on rule of law in the EU, the new EU Action Plan on Human Rights and Democracy, the
latest EU enlargement package and the revised ;Eastern Partnership framework;



http://ennhri.org/rule-of-law-report/
http://ennhri.org/rule-of-law-report/
http://ennhri.org/news-and-blog/ennhri-conference-calls-for-collaboration-with-nhris-for-stronger-human-rights-democracy-and-rule-of-law-in-europe/
https://undocs.org/en/A/HRC/RES/45/22
https://undocs.org/en/A/HRC/RES/45/22
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da
https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680a03d50
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680a03d50
https://ec.europa.eu/info/publications/2020-rule-law-report-communication-and-country-chapters_en
https://ec.europa.eu/info/publications/2020-rule-law-report-communication-and-country-chapters_en
https://www.consilium.europa.eu/en/press/press-releases/2020/11/19/council-approves-conclusions-on-the-eu-action-plan-on-human-rights-and-democracy-2020-2024/

The 2020 Rule of Law Report by the European Commission expressly recognizes that
NHRIs “play an important role as rule of law safeguard and can provide an
independent check on the system in a rule of law crisis”. It also identifies the work of
NHRIs as an indicator of the rule of law and stresses that “checks and balances rely
on (...) effective independent authorities such as ombudsperson institutions or
national human rights institutions.”

e NHRIs engagement in rule of law reporting helps to connect the efforts by international
and regional actors to promote and protect human rights, democracy and the rule of
law to the national level, insofar as NHRIs, building on their monitoring functions, their
cooperation with state and non-state actors and their role as interlocutors between the
state and general public, can contribute to achieve concrete progress to address
shortcomings and promote a national rule of law culture;

e NHRIs" common and coordinated rule of law reporting has a clear value added for
international and regional actors in terms of feeding into the assessment of the
situation of human rights, democracy and rule of law in the countries across the region
in a consistent and timely manner.

Rule of Law reporting by NHRIs and the EU enlargement process

A renewed push for the promotion and protection of rule of law in candidate and
potential candidate countries to achieve concrete progress on the accession
fundamentals

For enlargement countries, the existence of stable institutions guaranteeing democracy, the
rule of law, human rights and respect for and protection of minorities is the first criterion
for accession to the EU (so called ‘Copenhagen criteria’). As such, strengthening the
national framework for the promotion and protection of these values is a key cross-cutting
policy objective within EU’s efforts to promote structural reforms, realised, among others,
through the instrument for Pre- accession Assistance and the Stabilisation and Association



https://ec.europa.eu/neighbourhood-enlargement/instruments/overview_en
https://ec.europa.eu/neighbourhood-enlargement/policy/glossary/terms/sap_en
https://ec.europa.eu/info/publications/2020-rule-law-report-communication-and-country-chapters_en
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Process (the latter being relevant to Albania, Bosnia and Herzegovina, Kosovo®,
Montenegro, North Macedonia and Serbia). Key benchmarks are firmly embedded in
accession negotiations and the European Commission issues annual Communications on
the EU Enlargement policy where it gives an overview of progress made and sets out
guidelines on reform priorities.

Faced with persisting structural weaknesses in candidate and potential candidate countries
in the area of the fundamentals, the EU has been strengthening its efforts to further
operationalise incentives and criteria related to the promotion and protection of rule of
law, human rights and democracy within the EU’s enlargement policy. The revised
enlargement strategy for the Western Balkans adopted in 2020 by the European
Commission frames the promotion of and respect for democracy, rule of law and
fundamental rights not only as a political benchmark for accession, but also as a
"fundamental” precondition to any form of enlargement. Sufficient reforms related to the
rule of law and human rights must be achieved in order to open a negotiation process,
with no other chapters provisionally closed before key opening and interim benchmarks
are met. Funding incentives, as well as funding conditionality mechanisms, linked to

concrete reforms are also included in the proposal for a requlation on establishing the

Instrument for Pre-accession Assistance (IPA III).

The 2020 Enlargement Package adopted by the European Commission shows an increased
attention to independent public bodies within the rule of law and human rights protection
systems and the functioning of democratic institutions. This lays the basis for a more
concrete consideration of the independence and effectiveness of NHRIs, and government'’s
responsiveness to their recommendations, as a standalone indicator to measure progress
on those accession fundamentals.

Towards a deepening engagement between the EU and European NHRIs in the EU
enlargement process and external action more broadly

The importance for EU actors to support and regularly engage with NHRIs within their
efforts to promote rule of law, human rights and democracy in third countries through their
external action has been reaffirmed by the European Commission and the High
Representative of the EU for Foreign Affairs and Security Policy in their joint
communication on the EU Human Rights and Democracy Action Plan 2020-2024, which
was adopted by the Council on 18 November 2020. In the Action Plan, the EU commits

" This designation is without prejudice to positions on status, and is in line with UNSC 1244 and the ICJ
Opinion on the Kosovo Declaration of Independence.


https://ec.europa.eu/neighbourhood-enlargement/policy/glossary/terms/sap_en
https://ec.europa.eu/neighbourhood-enlargement/node/119_en
https://ec.europa.eu/neighbourhood-enlargement/countries/package_en
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/enlargement-methodology_en.pdf
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/enlargement-methodology_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2018%3A465%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2018%3A465%3AFIN
https://ec.europa.eu/neighbourhood-enlargement/countries/package_en
https://ec.europa.eu/info/law/better-regulation/
https://ec.europa.eu/info/law/better-regulation/
https://www.consilium.europa.eu/fr/press/press-releases/2020/11/19/council-approves-conclusions-on-the-eu-action-plan-on-human-rights-and-democracy-2020-2024/
https://eeas.europa.eu/sites/default/files/eu_action_plan_on_human_rights_and_democracy_2020-2024.pdf
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itself to support and regularly engage with NHRIs, including in the context of its regular
human rights dialogues with third countries and regional organisations. The Action Plan
also commits the EU to support regional NHRI networks, such as ENNHRI, to facilitate peer
exchange.

The need to strengthen cooperation and partnerships between EU actors and European
NHRIs, including in the context of the enlargement process, has been underlined by
ENNHRI on many occasions, including in its submission on the 2020-2024 EU Action Plan
for Human Rights and Democracy. ENNHRI has also prepared, in cooperation with the
European External Action service (EEAS), a guide for engaging with NHRIs, on the basis of
which it is conducting trainings for EU Delegations and Brussels- based EU officials.

In 2020, ENNHRI has for the first time coordinated a joint NHRIs" submission feeding into
the European Commission’s annual Enlargement Package. This was complemented by the
additional information collected in the ENNHRI 2020 regional rule of law report compiling
NHRIs" submissions on the state of rule of law in each country across the EU and Council of
Europe geography.

Purpose, scope and methodology underpinning this report

Building on a first successful joint rule of law reporting experience last year, European
NHRIs have again joined forces to reflect each institution's perspectives on the state of the
rule of law in their country, based on their human rights monitoring and reporting
functions and having regard to their mandate and their national strategic priorities.

As last year, ENNHRI will publish a comprehensive 2021 regional report bringing together
all the country reports prepared by ENNHRI's member NHRIs across wider Europe will be
published. At the same time, this reporting exercise has allowed ENNHRI and its member
NHRIs in candidate and potential candidate countries to also compile the present targeted
submission, meant to feed the European Commission’s annual enlargement package.

This submission brings together the national rule of law reports drafted by ENNHRI
members in enlargement countries (candidates: Albania, Montenegro, North Macedonia,
Serbia and Turkey; and potential candidates: Bosnia & Herzegovina, Kosovo*). The list of
contributing NHRIs is included in the overview table below.

The country reports were compiled by ENNHRI members on the basis of a structure and
methodology common to all NHRIs, developed by ENNHRI. In particular, NHRIs were asked
to provide information in relation to:


https://nam10.safelinks.protection.outlook.com/?url=http%3A%2F%2Fennhri.org%2Fwp-content%2Fuploads%2F2019%2F09%2FJoint-Submission-on-the-New-EU-Action-Plan-for-Human-Rights-and-Democracy.pdf&data=02%7C01%7C%7C0eb204bba5d843d7c4af08d86ebe2dae%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637381110568346195&sdata=LsC16COe7lZUwPBAFOSFuea%2Fjim1eRkoEZf9hZgIkAI%3D&reserved=0
http://ennhri.org/news-and-blog/10-reasons-to-engage-with-nhris-on-human-rights-and-democracy/
https://nam10.safelinks.protection.outlook.com/?url=http%3A%2F%2Fennhri.org%2Fwp-content%2Fuploads%2F2020%2F01%2FENNHRI-Input-European-Commission-Enlargement-package-2020.pdf&data=02%7C01%7C%7C0eb204bba5d843d7c4af08d86ebe2dae%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637381110568336200&sdata=zYx9DLrZGqGDsmOvvgqGQ13ObCXrV2eu%2FxhfYWVp7nI%3D&reserved=0
http://ennhri.org/rule-of-law-report/
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e the NHRI as indicator of rule of law (including progress in the establishment and/or
accreditation of the NHRI, changes in the regulatory framework and developments
related to the NHRI's enabling space);

e country-specific human rights reporting by NHRIs with relevance to the rule of law,
covering in particular five thematic areas: human rights defenders and civil society
space; checks and balances; functioning of justice systems; media pluralism;
corruption;

e the impact of measures adopted to address the COVID-19 pandemic, in terms of
rule of law and human rights protection, long-term implications, as well as the
impact on the NHRI's functioning;

e any other pressing challenge in the field of human rights, or any other relevant
developments or issues, having an impact on the national rule of law environment,
relevant for the specific country situation.

In addition, this year's reporting structure further offers information on:

e The impact of last year's reporting exercise;
e Actions and initiatives taken by NHRIs to address the issues raised/to promote rule
of law standards in each of the areas covered.

The questionnaire shared with members for the purpose of this year's reporting is included
as Annex | to this report.

The submission equally offers an overview of trends in the region developed by ENNHRI on
the basis of analysis of the country reports received.

In filling out the questionnaire, each NHRI was free to report on what it deemed
appropriate, also on the basis of the NHRI's mandate, capacity, and national context.
Therefore, each country report reflects the NHRI's autonomous choice of scope of its
country-specific reporting. Each NHRI is also solely responsible for the information
provided as well as the positions or opinions expressed in connection to the issues
reported on — without those positions or opinions being attributable to other NHRIs or to
ENNHRI.

A detailed methodology paper, available here has been developed by ENNHRI to illustrate
the common approach of its members to reporting and participation in European rule of
law mechanisms.


http://ennhri.org/wp-content/uploads/2021/03/NHRI-ROL-monitoring-methodology_updated-February-2021_FINAL.pdf
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Overview of contributing NHRIs and of information provided on national
situation per topic

Information provided on national situation per topic

NHRI
establish
ENNHRI Member ment/acc
reditation

status

EU Enlargement
Country

HRDs and civil
society space
balances
Media
pluralism
Corruption

Independence &
effectiveness

Albania People’s Advocate of Albania A status V v v V v Y, v
Bosnia ar‘1d Human Rights Ombudsman of Bosnia and A status v N y v v v
Herzegovina Herzegovina
Kosovo* Ombudsperson Institution of Kosovo* No status \ \ \ \Y \ \ \
Montenegro Protector of Human Rights and Freedoms of B status v y y y y v
Montenegro
North
i ] Ombudsman B status \ \ \ \ Vv \
Macedonia
- " . . A status
Serbia Protector of Citizens of the Republic of Serbia Vv Vv \ \ \ \
(deferred)
Turkey Human Rights and Equality Institution of No status y y y Y v

Turkey
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Overview of trends and challenges

Follow-up to the 2020 rule of law reporting

Initiatives by state authorities

Following the 2020 rule of law reporting coordinated by ENNHRI, some initiatives were
taken by state authorities in enlargement countries in the area of rule of law. In Kosovo?,
authorities engaged in a functional review of the rule of law sector to serve as basis for a
reform of the judiciary. The process, almost completed, stimulated a substantial debate on
rule of law among legislative bodies as well as stakeholders from government, judiciary,
institutions and civil society in Kosovo*. A more sectorial follow-up was initiated in the area
of media freedom in Serbia, where the government established a Task Force for the Safety
and Protection of Journalists. The Task Force will, among others, develop an online
platform jointly designed by the NHRI and media associations.

Initiatives by NHRIs

Most NHRIs in enlargement countries followed-up to the 2020 rule of law reporting
exercise through a broad dissemination of the ENNHRI Rule of Law Report to relevant
stakeholders, including via social media (Albania, Kosovo*, Montenegro, North Macedonia,
Serbia). NHRIs also used their rule of law reporting to feed into their annual reports
(Kosovo*, Montenegro, North Macedonia, Serbia). As mentioned above, the NHRI in Serbia
also engaged in the newly created Task Force for the Safety and Protection of Journalists,
by supporting the development of an online platform to enhance the protection of
journalists, meant to serve as a database recording cases of attacks and pressure on
journalists and media workers in the country.

NHRIs generally indicated that the 2020 rule of law reporting exercise had a positive
impact on NHRIs’ work (see in particular reports on Albania, Kosovo*, Montenegro, North
Macedonia), for example as a useful source of information on other NHRIs" work and best
practices (Albania, Montenegro) and as a basis for cooperation with other institutions or
civil society, including across borders (Serbia, Montenegro).

Some NHRIs (Albania, North Macedonia) stressed that impacts and follow-up initiatives of
the 2020 rule of law reporting exercise were frustrated by the challenges posed by
COVID-19.
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NHRIs’ recommendations to increase impacts of joint reporting

NHRIs were invited to formulate recommendations to ENNHRI to further develop positive
impacts from the joint rule of law reporting. The NHRI in Serbia highlighted its potential
value for institutional capacity building, including in relation to NHRIs" mandate as
monitoring bodies of the UN Convention on the Rights of Persons with Disabilities (CRPD),
and proposed to use the joint rule of law reporting exercise as a basis to enhance regional
cooperation between NHRIs for the purpose of establishing joint strategies and/or
response mechanisms in situations impacting human rights (e.g. on the impact of the
COVID-19 pandemic). The institution in Kosovo* stressed the advantages of a consideration
of the ENNHRI report by the European Commission in the context of the EU accession
process. The NHRI in North Macedonia underlined the importance for the ENNHRI 2020
rule of law report to be shared and discussed with state authorities, and pointed out in
this respect that a translation of the report into the national language would help maximise
its consideration and impact on the ground.

Independent and effective NHRIs

Progress in NHRIs' establishment and accreditation and changes to the regulatory
frameworks

All enlargement countries have an institution member of ENNHRI. Two were reaccredited
with A status at their last accreditation session (institutions in Albania and Bosnia and
Herzegovina), the review of the Serbian A-status NHRI has been deferred, two are
accredited with B status (Montenegro and North Macedonia) and two are non-accredited
institutions (Kosovo* and Turkey).

Among accredited NHRIs, most recommendations of the GANHRI's Sub-Committee on
Accreditation (SCA) to further improve their compliance with UN Paris Principles point at
the need for a more transparent and independent staff selection process (Bosnia and
Herzegovina, Montenegro, North Macedonia and Serbia), for a broader mandate (Albania,
Montenegro and North Macedonia) and for adequate resources (Albania, Montenegro).
The SCA however acknowledged the efforts and steps taken by the institutions to advocate
on these issues, and others, in order to better fulfil their NHRI mandate.

Regarding non-accredited institutions, progress has been noted as well. The institution in
Kosovo*, due to its specific international standing, is unable to seek accreditation before
the SCA but continues to work for the promotion and protection of a wide range of human
rights issues in the country. The institution in Turkey demonstrated interest in applying for
accreditation, and a capacity assessment took place in 2019 (led by the UNDP in
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cooperation with OHCHR and ENNHRI) to identify the institution’s challenges and needs
for advancing compliance with the UN Paris Principles.

While no major changes affected the national regulatory frameworks in which NHRIs in
enlargement countries operate since the past year, some signalled relevant developments.
In particular, the NHRI in Serbia is currently involved in the drafting of a new law to
strengthen the institution, following consultations with SIGMA experts (Support for
Improvement in Governance and Management, a joint OECD/EU initiative). The Turkish
institution was vested with a new mandate as rapporteur for the Council of Europe Group
of Experts on Action against Trafficking in Human Being (GRETA).

Enabling environment

Challenges related to insufficient or inadequate resources continue to be signalled by a
number of NHRIs in enlargement countries. In Albania, the NHRI pointed that, in spite of
some progress over the past years, the institution is still faced with limited human and
financial capacities which affect the effective exercise of its mandate. In Serbia, the NHRI
recently beneficiated from new recruitments but still operates in inadequate premises. On
the contrary, the NHRI in North Macedonia was granted additional resources to perform
its recently broadened mandate. In the same line, the institution in Turkey beneficiated
from additional staff and acquisition of a new building; these changes followed a capacity
assessment program that started in 2019, spearheaded by UNDP and involving ENNHRI
and OHCHR.

Most NHRIs experience generally good cooperation with national authorities (Kosovo*,
Montenegro, North Macedonia, Serbia, Turkey). However, only the NHRI in Serbia
highlighted a high compliance rate by state authorities with the Institution’s
recommendations. By contrast, several NHRIs stressed issues with the timely and
effective implementation of their recommendations (see in particular reports from
Albania, Kosovo*, Montenegro and North Macedonia). In Albania and Kosovo*, NHRIs
nonetheless informed about state initiatives to address the issue. The NHRI in Albania
also pointed at problems concerning consultations, often missing or challenging due to
their very short timeframes. The NHRI in Bosnia and Herzegovina underlined the negative
impact of COVID-19 on its collaboration with public authorities, due to restricted
opportunities.

The NHRIs in Montenegro and in Turkey highlighted progress in the exercise of their
functions, leading to the increasing recognition of their role by national authorities.
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Human rights defenders and civil society space

A number of NHRIs reported about laws and practices negatively affecting the operations
of civil society organisations (CSOs). The Institution in Kosovo* stressed issues regarding
CSOs’ participation and access to public information, and the NHRI in Albania pointed at
insufficient financial support to CSOs, which were not provided assistance packages as
the government provided SMEs in the COVID-19 context. The NHRI in Albania also
reported about restrictions to freedom of assembly including the arbitrary detention of
protesters. The NHRI in Bosnia and Herzegovina reported about disparities among regional
legislations regulating public gatherings in the country, while underlining several recent
legislative initiatives on the issue.

Attacks to CSOs and human rights defenders (HRDs), including violent physical attacks,
are reported in particular by the NHRI in Serbia, especially as regards LGBTI+ rights
defenders. NHRIs in Albania and Kosovo* also stressed the fragile situation facing the civil
society sector in the COVID-19 context (see also below). As regards relations between
NHRIs and other HRDs and CSOs, many NHRIs stressed their investments in establishing
good cooperation.

Several NHRIs regularly collaborate on joint projects with CSOs such as in Bosnia and
Herzegovina, Kosovo*, Montenegro, North Macedonia, and Turkey (e.g. on their annual
plans and in the context of workshops). Several NHRIs also stressed their role in supporting
and protecting HRDs, such as in Albania, Kosovo*, Montenegro, and Serbia. The NHRI in
Bosnia and Herzegovina adopted last year a special report on freedom of peaceful
assembly.

Checks and balances

NHRIs report diverse issues which continue to affect the system of checks and balances in
enlargement countries.

The NHRI in Albania highlighted several problems, which were exacerbated in the COVID-
19 context: low level of trust in public authorities due to a lack of transparency,
accountability, and public consultation in the law-making process; lack of judicial
oversight due to the absence of a Constitutional Court and the suspension of work of
some courts; and the failure to execute judgments, including from the European Court of
Human Rights (ECtHR). The NHRI in Montenegro also underlined a general lack of
transparency of public administration and an overall discontent at the slowness and
inefficiency of state bodies from citizens willing to exercise their rights.
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Two NHRIs stressed difficulties in accessing public information. In Bosnia and
Herzegovina, this is the focus of a third of the complaints addressed to the NHRI in 2020. In
Kosovo*, the NHRI reported issues either due to delays in responding to access to
information requests or to the lack of justification when rejecting requests. In addition, the
government has not yet appointed a Commissioner of the Agency for Information and
Privacy to act on these issues. The NHRI also raised concerns relating to the separation of
powers with respect to laws regulating the public service, which were later confirmed by
the Constitutional Court. The NHRI in Serbia pointed to problems affecting the electoral
process, in particular as regards the reasonable accommodation of the needs of persons
with disabilities. The Institution in Turkey pointed to the existence of accountability tools,
including an electronic public service tool for the use of the right to petition and
information, created by the Presidential Communication Center. On the contrary, the NHRI
in Bosnia and Herzegovina underlined the unsatisfactory system of inspections of
administrative authorities.

The contribution of NHRIs in the national system of checks and balances is illustrated
by several examples. In Albania, the NHRI pointed at its role in guaranteeing an effective
exercise of the right to vote and be elected; in Kosovo* through the NHRI's litigation and
third party interventions before courts; in Montenegro by the NHRI's initiative to introduce
a legal remedy to address systemic issues in the Constitutional Court; in Serbia in the
NHRI's efforts to improve the electoral participation of persons with disabilities; and in
Turkey through a variety of activities including the elaboration of national policy studies
and complaint handling. The Institution in Turkey however reported challenges in
exercising that role, in particular because the NHRI's complaint mechanism superposes
with a similar one of another institution, potentially altering its efficiency.

Functioning of justice systems

Generalised deficiencies affecting justice systems are underlined by several NHRIs in
enlargement countries. A general dissatisfaction of citizens regarding the justice system
is reported in Bosnia and Herzegovina, Serbia and in North Macedonia where NHRIs
maintain that a reform of the judiciary is still needed to address persisting issues including
a problematic lack of transparency. In Albania, which is entering the fourth year of its
justice system reform, the progress made is considered by the NHRI unsatisfactory, with the
situation being also aggravated by the pandemic which led to the suspension of court
activity. On a positive note, after several years without functioning, the High Court and the
Constitutional Court have begun to partially exercise their functions again after the
appointment of judges in 2020.
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Concerns over the insufficient resources for a good administration of justice were raised
by the NHRIs in Albania and North Macedonia; over length of proceedings in Albania,
Bosnia and Herzegovina, Kosovo*, Montenegro, North Macedonia and Serbia; over the
lack of enforcement of court decisions in Bosnia and Herzegovina and in Kosovo*.

Problems are also reported in particular as regards the criminal justice system, with the
Institution in Kosovo* drawing attention to the failure to ensure independent and
effective investigations and especially pointing at the general impunity in cases of
harassment of journalists. The NHRI in Montenegro pointed to issues affecting
investigations and prosecutions of criminal acts, and also victims' rights. The NHRI in Serbia
reports the violation of procedural safeguards especially affecting people in detention.
The NHRIs in Kosovo* and Albania further pointed at issues with juvenile justice and the
need to review the system, ensuring a better protection of health and life of juveniles
deprived of liberty.

Some NHRIs also made recommendations to improve the inadequate legal aid system,
such as in Albania, where the NHRI recommends to further develop legal clinics and free
primary legal aid centres; or in Serbia where the NHRI regrets the refusal by state
authorities to include LGBTI+ people in the category of legal aid beneficiaries given their
special vulnerability and exposure to threats and attacks. Some progress was noted in
Albania where some NHRI's recommendations were taken into account by state authorities
in 2020.

NHRIs’ role in contributing to an effective functioning of the justice system is
illustrated in the country reports on Albania (where the NHRI is active in bringing issues
raised by citizens to the attention of relevant judicial and parliamentary bodies), and in
Kosovo* (where the NHRI regularly adopts recommendations on the justice system and
acts as amicus curiae).

Media pluralism and freedom of expression

Some NHRIs raised serious concerns regarding media freedom and safety of journalists
in their country, ranging from obstruction to journalists’ work (Kosovo*, Montenegro and
North Macedonia) to a growing number of episodes of intimidation and violent physical
attacks (Kosovo*, Montenegro, Serbia). The Institution in Kosovo* further underlined the
general impunity in these cases, while the institution in Serbia stressed the aggravation of
the situation pointing to an increase by 60% of the number of attacks compared to 2019,
particularly targeting female journalists. The NHRI in Montenegro also raised concerns
over police attitude towards journalists.
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Several trends were reported as affecting media independence. The NHRI in Albania
expressed concerns over the independence and impartiality of the Audiovisual Media
Authority which members, nominated by the ruling party, have all a clear political affiliation.
While the legal framework is being revised, the legislative process lacks transparency and
consultation. The NHRIs in Montenegro and North Macedonia pointed at some political
interference in journalists’ work, while the NHRI in Serbia pointed at issues with
transparency of media ownership and the Institution in Kosovo* recently published a
statement to support media pluralism especially in the COVID-19 context. In Montenegro,
the NHRI also drew attention to the precarious working conditions journalists find
themselves in, a situation which worsened as a consequence of the COVID-19 pandemic.

Hate speech was highlighted as a worrying phenomenon by NHRIs in Albania, Kosovo*,
Montenegro and Serbia. In Serbia, hate speech especially targets women journalists and
politicians, as well as migrants, LGBTI+ people and Roma communities. The NHRI
reported about a case of hate speech in public media, which was not properly investigated
by the Regulatory Authority for Electronic Media. Similar incidents are part of a broader
phenomenon of widespread racism and hate crime in the country, especially targeting the
LGBTI+ community, on which the NHRI expressed particular concern. In Montenegro, hate
speech notably targets on one hand public figures such as politicians, journalists or
activists, and on the other hand religious and national minorities.

NHRIs' role to protect media pluralism and freedom of expression takes diverse forms: the
NHRI in Albania has been issuing legal opinions on freedom of expression and hate
speech, engaging for example with the parliamentary committee drafting the law on
audiovisual media. The NHRI in Bosnia and Herzegovina develops partnerships with
representatives of the media, the Institution in Kosovo* released a number of public
statements in the area, while the NHRI in North Macedonia signed a memorandum of
understanding with the journalists’ associations to contribute strengthening journalists’
safety and protection.

Corruption
Corruption is addressed in NHRIs" country reports on Albania and Kosovo*.

In Albania, the NHRI reported a worrying level of corruption due to an ineffective
regulatory framework to fight against corruption in a context of political pressure which
hampers the institutions’ effectiveness to react to reported corruption cases. The NHRI
further underlined the impact of COVID-19, which has created a favourable ground for the
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increase of corruption due to a lack of transparency and accountability of state
authorities within the emergency regime.

Regarding whistleblowers protection, a draft regulation is to be voted in Kosovo*, while
there are still no developments in this regard in Albania.

NHRIs’ role in contributing to the fight against corruption was illustrated in Albania by
publicly expressing concerns, for example over the transparency of public procurement
procedures.

Impact of COVID-19 on human rights and rule of law protection

How measures taken to address the Covid-19 pandemic affect human rights and rule
of law

All NHRIs' reports point with concern at the impact of emergency regimes and measures
taken in response to the COVID-19 pandemic on human rights and rule of law protection.

General negatives impacts on human rights have been underlined by the NHRIs in
Albania, Montenegro, Serbia and Kosovo*, in which some decisions taken by the executive
were found to violate human rights by the Constitutional Court. The NHRI in Albania
reported several issues including undue limitations on freedom of movement due to
restrictions in place for nationals returning from foreign countries. The member from
Kosovo* reported about violations of the right to healthcare, among other rights, and the
NHRI in Montenegro pointed at a general stagnation of the state’s protection of social and
economic rights. NHRIs in Bosnia and Herzegovina and Montenegro also highlighted the
negative impacts of some COVID-19 related measures on the right to privacy. NHRIs
further underlined specific concerns over the situation of persons deprived of liberty
(Albania, Bosnia and Herzegovina, Kosovo*, Montenegro, North Macedonia, Serbia),
including as regards the overcrowding of the prison system and the lack of proper medical
care in detention facilities.

NHRIs stressed how emergency regimes have disrupted the national system of checks
and balances. This includes irregularities in decision-making process due to lack of
transparency and lack of parliamentary oversight (as reported by the Institution in
Kosovo*), unclarity, delays or lack of publication of normative acts (Albania, Bosnia and
Herzegovina), derogation from the ECHR (Albania), and obstacles to access to information
(Albania, Kosovo?).

Most NHRIs stressed the crisis’ impact on the national justice system. Issues reported are
of a large-scale nature in Albania and Kosovo*, where the additional challenges are
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worsening the state of an already overburdened justice system. The NHRI in Serbia issued
more targeted recommendations regarding fair trial guarantees in criminal proceedings, in
particular as regards the respect of the right of defence in the context of remote hearings.

The measures taken in response to the pandemic also reportedly restricted civil society
space and activity including due to the lack of financial support for CSOs (as reported in
Albania) and undue limitations of freedom of assembly (as reported in Kosovo* and
Montenegro). The NHRI in Bosnia and Herzegovina also underlined the risks deriving from
restrictions to the work of media and journalists.

Some vulnerable groups were identified by NHRIs are particularly impacted. Many NHRIs
raise concerns as regards the situation of children (Albania, Bosnia and Herzegovina,
Kosovo*, Montenegro, Serbia, North Macedonia). In this respect, an area of particular
concern for NHRIs is children’s access to and quality of education. NHRIs notably raised
issues deriving from remote learning, also linked to the disparity in access to technology
which disproportionately affect children from minorities or disadvantaged groups (as
reported in Albania, Kosovo*, North Macedonia). NHRIs also point at particular challenges
facing persons with disabilities (Albania, Bosnia and Herzegovina, Kosovo*, Montenegro,
Serbia, North Macedonia), the Roma community (Albania, Kosovo*, Serbia), and people in
situation of homelessness (Serbia). The NHRIs in Albania, Bosnia and Herzegovina and
Montenegro also underlined the worrying situation of older persons, suffering from
isolation, restriction on freedom of movement and insufficient state support (Albania).

Long term impacts of the COVID-19 crisis are identified by NHRIs in particular in terms of
the rise in domestic violence (Albania, Kosovo*, Montenegro, Serbia) and a deepening of
inequalities and poverty (Bosnia and Herzegovina, Kosovo*, Montenegro).

NHRIs' role and related challenges

NHRIs' reports illustrate well the crucial role that NHRIs have continued to play in
monitoring, assessing and addressing the impacts of COVID-19 and of measures taken in
response to it on human rights and rule of law protection. NHRIs' engagement is reflected
in general monitoring, complaints handling, public statements, recommendations to the
authorities and cooperation with other stakeholders (Albania, Bosnia and Herzegovina,
Kosovo*, Montenegro, North Macedonia, Turkey). Some also engaged in more specific
support activities such as the provision of financial support and masks to vulnerable groups
(Albania), online training for public institutions and organisations on human rights issues
during the pandemic (Turkey) or awareness raising initiatives to promote NHRI's
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competences and facilitate the outreach to citizens in such time of crisis (North
Macedonia).

At the same time, measures taken to contain the pandemic, from social distancing to
remote working requirements, have undoubtfully impacted on NHRIs’ functioning.
Among the main issues reported, NHRIs refer to difficulties in adapting to teleworking,
limitations of services offered to citizens and the need to postpone planned activities,
against the background of a sharp increase in citizens’ complaints. The situation also
hindered NHRIs' inspections as National Preventive Mechanisms (NPM) and similar on-
site monitoring activities: most NHRIs acting as NPMs were obliged to temporarily suspend
such activities, and were only able to resume them at a later stage under strict protocols
(Albania, Kosovo*, North Macedonia, Serbia, Turkey). In order to maintain a continuity in its
monitoring, the Institution in Turkey developed an electronic audio-visual monitoring
mechanism.
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Further strengthening rule of law and human rights
frameworks in EU enlargement countries through NHRIs’
engagement: Key Recommendations to the EU

The intensification of efforts by the EU to better anchor progress on rule of law, human
rights and democracy to its relations with third countries, in particular within the
enlargement process, is a welcome step to achieve positive change on the ground. These
efforts come at a critical time when countries are faced with ongoing human rights,
democracy and rule of law challenges exacerbated by the persisting impacts of the COVID-
19 pandemic.

Against this background, ENNHRI and its EU member NHRIs call on the EU to further foster
new strategic opportunities to strengthen cooperation among NHRIs and EU institutions
and bodies in this area, with a view to making sure that policy efforts can have a real
impact on the ground. In this respect, ENNHRI's 2020 leadership webinars and Annual
Conference offered an opportunity to NHRIs to take stock of the experience and impacts of
NHRIs" engagement in European rule of law mechanisms to date. Four key focus areas
were identified where enhanced collaboration with and support for NHRIs appears
particularly crucial to advance the promotion and protection of rule of law, democracy and
human rights in the enlargement region.

A renewed push for the establishment and strengthening of Paris
Principles compliant NHRIs in enlargement countries

Strong regional and national frameworks for human rights, democracy and rule of law
need independent and effective NHRIs in each country.

International and regional actors have shown an increasing recognition of NHRIs as a key
component of the institutional architecture that serves to realise the rule of law, human
rights and democracy in each state. At EU level, this is especially reflected in the explicit
recognition by the European Commission of NHRIs as an indicator of rule of law, as part of
the system of national checks and balances, within its EU internal annual rule of law review
cycle. Support to independent NHRIs in line with the UN Paris Principles is also stressed as
a priority within the overarching objective of promoting a global system for human rights
and democracy as part of the EU external human rights policy for the next 5 years.
Moreover, all Council of Europe Member States have committed to the establishment,


http://ennhri.org/news-and-blog/ennhri-conference-calls-for-collaboration-with-nhris-for-stronger-human-rights-democracy-and-rule-of-law-in-europe/
http://ennhri.org/news-and-blog/ennhri-conference-calls-for-collaboration-with-nhris-for-stronger-human-rights-democracy-and-rule-of-law-in-europe/
http://ennhri.org/our-work/nhri-recognition/
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maintenance and strengthening of NHRIs in compliance with the Paris Principles in the
recently adopted CoE Committee of Ministers’ Recommendation on NHRIs.

Such recognition and support is key to drive progress towards the establishment and
strengthening of fully independent and effective NHRIs in each country across the region.
As also underlined by the EU Agency for Fundamental Rights (FRA) in its recent report
“Strong and effective national human rights institutions — challenges, promising practices
and opportunities”, this is in turn essential to enable regional actors to rely on independent
counterparts at national level and thus reinforce the quality and impacts of their efforts to
promote and protect human rights, democracy and rule of law.

ENNHRI members across the region are committed to continue contributing, in line with
their role and mandates, to healthy checks and balances and enabling space for HRDs. To
enable them to do so, ENNHRI's first core objective is to support NHRI establishment and
compliance with the Paris Principles, including before, during and after the accreditation
process.

NHRIs" and ENNHRI's efforts must however be better supported by EU actors. In line with
the recognition of NHRIs as an essential part of checks and balances, and therefore of the
democratic and rule of law infrastructure of each country, the establishment of an NHRI in
compliance with the Paris Principles in candidate and potential candidate countries, as well
as support to their independent and effective functioning, should be regarded as a priority
at EU and national level within the enlargement process.

This priority should be adequately reflected in existing policy documents and processes.
Reference goes, in particular, to the roadmaps for the rule of law and on the functioning of
democratic institutions and to opening and interim benchmarks for the rule of law
chapters, and to the related assessment conducted by the European Commission on
progress on the accession’s fundamentals, as reflected in the annual enlargement
packages.

To that effect, concrete action should be taken, including the definition of clear indicators
to assess and ensure the independent and effective functioning of NHRIs in each country,
to be ideally supported by the adoption of dedicated Guidelines reaffirming standards on
independent and effective NHRIs. Enhanced support to ENNHRI's work to guide and
accompany NHRIs' establishment and accreditation across the enlargement region is
equally crucial.


https://search.coe.int/cm/pages/result_details.aspx?objectid=0900001680a1f4da
http://ennhri.org/our-work/nhri-establishment/
https://fra.europa.eu/en/publication/2020/strong-effective-nhris
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Key recommendations to the EU

- Consistently integrate the establishment and compliance of NHRIs with the
UN Paris Principles, as well as the enabling environment for NHRIs, as an
indicator to assess each country’s progress on the accession’s fundamentals.
This should, as appropriate, be integrated within opening benchmarks and/or
interim and closing benchmarks within the negotiation of rule of law chapters
(in particular, Chapters 23 and 24), and adequately reflected in the roadmaps
for the rule of law and on the functioning of democratic institutions

- Consistently include the establishment and strengthening of Paris Principles
compliant NHRIs, including the importance of the accreditation process and
the implementation of SCA recommendations, in dialogues and accession
negotiations on the rule of law chapters with candidate and potential
candidate countries, especially where no NHRI exists or the NHRIs does not
fully comply with the Paris Principles

- Consider adopting Guidelines on NHRIs and how the EU can cooperate with
and support them, taking into account existing standards such as the CoE
Committee of Ministers’ Recommendation on the development and
strengthening of effective, pluralist and independent NHRIs

- Secure increased structural financial support for ENNHRI's core function of
supporting establishment and strengthening of NHRIs in compliance with the
Paris Principles, including through technical support for state authorities on
NHRI draft laws and amendments

Enhanced promotion and support for NHRIs' role in bridging EU
accession objectives with national realities, including through concrete
support for NHRIs under threat

The 2020-2024 Action Plan on Human Rights and Democracy lays the basis for a
strengthened cooperation between EU actors and NHRIs within EU external action. The
Action Plan also commits the EU to support regional NHRI networks to facilitate peer
exchange. Both NHRIs and EU actors agree on the value add of NHRIs' joint rule of law
reporting and on the need of strengthening their cooperation in this area — both



https://eeas.europa.eu/sites/default/files/eu_action_plan_on_human_rights_and_democracy_2020-2024.pdf
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individually, and collectively though ENNHRI. Indeed, NHRIs have great potential in raising
awareness, mobilising support and maximising impacts of international and regional actors
efforts to promote and protect rule of law, democracy and fundamental rights at the

national level.

1

NHRIs are committed to continue and deepen common approaches to rule of law
reporting, including by regularly engaging in joint reporting through ENNHRI. ENNHRI, as
a network connecting all NHRIs across the EU and the CoE region, will seek to continue
coordinating the regular reporting exercises and further promote NHRIs" involvement in EU
policy processes. To that effect, depending on available capacity, it will explore
opportunities to foster other regional cooperation initiatives, further support NHRIs'
capacity building, and provide them with tailored guidance on how to engage with EU
actors. ENNHRI will also seek to expand its guidance for EU actors on NHRIs, building on
the guide and trainings developed to date for EU Delegations and Brussels-based EU
officials.

As for other HRDs, visible NHRIs' engagement on rule of law issues, including through joint
reporting, may expose NHRIs to repercussions. In addition to the direct references to
strengthened partnership with NHRIs, the Action Plan also refers to NHRIs in the context of
the EU’s support for and cooperation with human rights defenders, also reaffirmed in the
recent Council Conclusions on EU Priorities in UN Human Rights Fora in 2021. ENNHRI is
investing increasing resources in providing support and protection to NHRIs facing undue
challenges and threats to their compliance with the Paris Principles, in line with its
Guidelines on ENNHRI support to NHRIs under threat.

Indeed, as also illustrated in this report, worrying developments in certain countries over
the past years have shown that NHRIs within and outside the EU can also be vulnerable to
serious threats to their independence and effectiveness. These may include reduction in
formal independence, reduction in mandate, budget cuts or the removal of office holders,
as well as harassment or attacks due to their work. In such situations, ENNHRI provides
timely and tailored support in close cooperation with the concerned NHRI, coordinating
with key stakeholders and ENNHRI members as appropriate.

Against this background, NHRIs" engagement in EU rule of law mechanisms calls for
increased recognition and support from the EU — from more structured involvement in
relevant policy processes, to support and protection when NHRIs face undue challenges or
come under threat and strengthened financial support to the network coordinated by
ENNHRI.


http://ennhri.org/news-and-blog/10-reasons-to-engage-with-nhris-on-human-rights-and-democracy/
https://www.consilium.europa.eu/media/48557/st06326-en21.pdf
http://ennhri.org/wp-content/uploads/2020/02/Guidelines-on-ENNHRI-support-to-NHRIs-under-threat.pdf
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Key recommendations to the EU

e Enhance the sustainable inclusion of NHRIs and ENNHRI in the accession process,
to further enable them to meaningfully contribute to progress monitoring and
reporting, by means of establishing a transparent, structured and formalised
upstream cooperation with NHRIs and ENNHRI throughout the process, building
on ENNHRI's role as a/the central point of contact for NHRIs

e Build capacity and provide training, with the involvement of ENNHRI, for EU
delegations and Brussels-based officials on NHRIs and on how to strengthen
cooperation with them, building on ENNHRI's Guide for engaging with NHRIs in
external action

e Devote attention to the situation of NHRIs within the coordinated and
comprehensive approach to the protection of and support to HRDs under threat,
including through the use of political dialogue and public statements and support
by high-level EU officials, such as the High-Representative and the Special
Representative for human rights, as well as EU delegations

e Increase financial support to ENNHRI to further promote a strategic and
sustainable engagement of NHRIs in the accession process, including through the
regular coordination of quality and timely rule of law reporting, capacity- and
institution building, mediation, dialogue and reconciliation measures between
NHRIs, solidarity and support to NHRIs under threat as well as guidance and
training for EU delegations and Brussels-based officials. Such additional support
could ideally be channelled as part of a framework partnership with ENNHRI
under the Neighbourhood, Development and International Cooperation

Increased attention to the role of NHRIs in bridging national realities with
EU accession objectives

The revised enlargement methodology is a strategic opportunity to foster concrete
progress in the protection and promotion of rule of law, democracy and human rights in
enlargement countries. NHRIs in candidate and potential candidate countries have a key
role to play to raise awareness, mobilise support and maximise impacts of these efforts,
building on their monitoring role, their cooperation with state and non-state actors and as
interlocutors between the state and the general public.


http://ennhri.org/news-and-blog/10-reasons-to-engage-with-nhris-on-human-rights-and-democracy/
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NHRIs are committed to explore how to best use their promotion and protection roles to
engage with national actors on findings and recommendations by EU institutions and
bodies. This may include reporting on follow-up by state authorities, the use of regular
channels of dialogue and cooperation, including targeted recommendations, the
developments of ‘national networks’ of support actors as well as, when provided for by
their mandate, strategic litigation.

On its part, ENNHRI intends to continue gathering information through the regular joint
rule of law reporting exercise on the impact of EU efforts at national level and on NHRIs'
follow-up initiatives in that respect. ENNHRI will also continue to foster mutual learning and
exchanges between NHRIs as a means to support their efforts, also in situations where
NHRIs experiences difficulties in terms of their cooperation with authorities or witness the
authorities’ failure to timely and effectively implement their recommendations — as some
NHRIs flagged in this Report.

All this implies targeted engagement and investment of resources on the part of NHRIs as
well as of ENNHRI, which EU actors should actively facilitate and support.

Key recommendations to the EU

e Integrate the timely and effective implementation of NHRIs' recommendations as
an indicator to measure progress towards the accession’s fundamentals, to be
adequately reflected in the roadmaps for the rule of law and on the functioning of
democratic institutions and discussed within the negotiation of rule of law
chapters (in particular, Chapters 23 and 24)

e Give visibility to NHRIs" recommendations and the level of their implementation in
progress monitoring and reporting, and in particular in the annual enlargement
packages adopted by the European Commission

e Facilitate and support NHRIs' efforts to engage with national actors, by mobilizing
EU delegations and ensuring more transparency on national follow-up by EU
institutions and involve NHRIs as appropriate, through consultation and/or
participation to dialogues and negotiations

e Offer dedicated financial support to ENNHRI and NHRIs for initiatives aimed at
raising awareness and increasing impacts of EU efforts to advance human rights,
democracy and rule of law at national level, including through peer learning and
information exchange
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Strengthened coherence across EU action and cooperation with other
regional actors

Enhancing coherence of EU internal and external policy initiatives on rule of law,
democracy and human rights and strengthening the EU’s cooperation with other regional
actors in this area is key to achieve positive impacts on the ground.

On the one hand, strengthening the EU’s internal-external policy coherence and alignment,
including as regards the recognition of and cooperation with NHRIs in the framework of
efforts to advance rule of law, democracy and human rights, is particularly relevant for the
legitimacy and credibility of the EU within the accession process. Enhanced coherence of
the EU’s approach towards and engagement with NHRIs would also benefit the EU within
global endeavours such as the Sustainable Development Goals (SDGs), having regard in
particular to Goal 16 (peace, justice and strong institutions) or within Council of Europe
initiatives such as in follow-up to the 2021 Council of Europe Committee of Ministers
Recommendation on NHRIs.

On the other hand, increased synergies between EU and other regional actors can
potentiate the impact of their efforts in key areas of common concern — one being that of
the protection of HRDs, also in the context of increased attacks and challenges experienced
during the COVID-19 pandemic. This in turn would have a positive impact on the mutual
engagement between EU and regional actors and NHRIs, which are key actors of
multilateral systems.

Key recommendations to the EU

e Strengthening the EU’s internal-external policy coherence and alignment,
including as regards the recognition of and cooperation with NHRIs in the
framework of efforts to advance rule of law, democracy and human rights

e Intensify cooperation with other regional actors to address common concerns,
including protecting and promoting an enabling space for HRDs as well as the
impact of COVID-19 on rule of law and human rights protection

e Support, including through ENNHRI, the implementation of the 2021 Council of
Europe Committee of Ministers Recommendation on the development and
strengthening of effective, pluralist and independent NHRIs
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ENNHRI will continue to support and facilitate collective reflections by its member NHRIs in
the EU across wider Europe on opportunities and modalities for a coherent and sustainable
strategic engagement in this area, building on the regional multi-layered framework for
rule of law and human rights protection.

This is also reflected in the comprehensive and cross-sectorial nature of ENNHRI's work.

The information collected from across the network for rule of law reporting will in particular
inform ENNHRI's ongoing work on the implementation of the action plan on human rights

defenders. A thematic submission on HRDs under threat is already being prepared to
inform the work of international and regional monitoring bodies including the UN ASG on
Reprisals and the UN Special Rapporteur on the situation of human rights defenders.

ENNHRI members rule of law reporting will also be considered within other ENNHRI's
thematic priorities, including its current work on NHRI monitoring of the human rights of
migrants at borders, which rests on the importance of human rights-based cooperation on
both sides at the borders to ensure human rights compliance and accountability for
violations. Finally, the information collected on the impacts of COVID-19 will inform
ENNHRI's ongoing initiatives to support NHRIs in this area.



http://ennhri.org/news-and-blog/ennhri-rap-hrd-2020-implementation-report/
http://ennhri.org/news-and-blog/ennhri-rap-hrd-2020-implementation-report/
http://ennhri.org/wp-content/uploads/2020/03/Protecting-human-rights-of-migrants-at-the-borders-Evidence-and-work-of-European-NHRIs-December-2019-1.pdf
http://ennhri.org/wp-content/uploads/2020/03/Protecting-human-rights-of-migrants-at-the-borders-Evidence-and-work-of-European-NHRIs-December-2019-1.pdf
http://ennhri.org/covid-19/
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Country reports

Albania

People’s Advocate of Albania

International accreditation status and SCA recommendations

The Albanian NHRI — the People’'s Advocate (PA) — was reaccredited with A status in
December 2020. While recognizing that the NHRI interprets its mandate broadly, the SCA
encouraged the NHRI to advocate for a broader mandate that includes the ability to
address human rights violations resulting from the acts and omissions of private entities
and an explicit mandate to encourage ratification or accession to regional and international
human rights instruments. The SCA also called on the NHRI to continue to advocate for
adequate funding, including to ensure fulltime staff in its regional offices.

Impact of 2020 rule of law reporting
Follow-up by State authorities

To the PA's best knowledge, state authorities did not engage in any specific follow-up
initiative to address the issues raised in the 2020 E NHRI rule of law report.

Impact on the Institution’s work

The report was a useful tool in getting synthesised information on the work of other NHRIs
and was used to learn from best practices and gather new perspectives on how to improve
our everyday work in pandemic times.

Follow-up initiatives by the Institution

The several issues reported on in last year's ENNHRI rule of law report are still of relevance.
2020 has been a difficult year, where planning and adjustments were needed in all layers of
society, the PA included. The institution’s work was impacted by shortages of staff due to
COVID-19, technical issues due to combined office and online working, restriction
measures, and practical difficulties to comply with administrative requirements. Despite
these challenges, in all its initiatives and follow-up activities the PA has continued to work
towards ensuring the highest standards of human rights protection and creating the right
conditions for their real enjoyment. For this purpose, the PA kept as reference and
orientation the statements, calls and advice of the highest international authorities for the
protection of human rights. Meanwhile the Institution thoroughly reflected on the necessity
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to maintain the right balance between two high interests: respect for the rights of citizens
on the one hand and protection of public health on the other.

Independence and effectiveness of the NHRI
Changes in the regulatory framework applicable to the Institution

The national regulatory framework applicable to the Institution remains the same. The
People’s Advocate Institution operates according to the Constitution and the Law “On the
People’s Advocate”, as amended. The latter has been amended in 2014 (law no.155, dated
27.11.2014) and among other changes, there has also been an amendment in Articles 2 and
29 of the law clearly defining the People’s Advocate institution as a promoter of the highest
standards of human rights and freedoms in the country. The People’'s Advocate is vested
with a dual mandate: to protect and promote human rights. The direct instance to which
the People’s Advocate reports is the Parliament and the core object of its mandate are all
the human rights and freedoms enshrined in the Constitution, laws, and international legal
instruments on human rights and freedoms ratified by the Republic of Albania.

References

e Chart Of The Status Of National Institutions // Accredited By The Global
Alliance Of National Human Rights Institutions, Accreditation status as of 20
January 2021
https://nhri.ohchr.org/EN/Documents/Status%20Accreditation%20Chart%20a
$%200f%2020%2001%202021.pdf

e The law "On the People’s Advocate” No.8454, dated 04.02.1999,
supplemented by the law no. 8600, dated 10.04.2000, amended by the law
no. 9398, dated 12.05.2005, added to and as amended by the law 155/2014,
dated 27.11.2014, “"ON THE PEOPLE'S ADVOCATE"
https://www.avokatipopullit.gov.al/en/article/legislation



https://nhri.ohchr.org/EN/Documents/Status%20Accreditation%20Chart%20as%20of%2020%2001%202021.pdf
https://nhri.ohchr.org/EN/Documents/Status%20Accreditation%20Chart%20as%20of%2020%2001%202021.pdf
https://www.avokatipopullit.gov.al/en/article/legislation
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Enabling space

This is an issue that requires careful and realistic consideration, as it concerns two aspects:

Considering the necessary and appropriate space on the basis of which the
institution should function in the legal regulatory aspect, an adequate framework
exists and is appropriate. With regard to the issues related to budgeting and
staffing, the budget and human resources have been progressively increased since
2013, but given the importance for the Institution to become even more present and
proactive, the financial and human resources provided by the government should
have been more extensive. The budgets allocated throughout the years do not
serve the function of the Ombudsman/PA as a national institution for the protection
and promotion of human rights, contrary to the recommendations included in all
reports of international organisations. Reports of the European Commission, the
report of the Sub-Committee on Accreditation, the recommendations given in the
framework of the Universal Periodic Review (UPR), the recommendations of ECRI, on
their own and assessed together have repeated and continue to repeat the fact that
the institution of the People's Advocate has limited human and financial capacities
to fully exercise its constitutional mandate and that greater support is required from
the state budget in this regard. Nevertheless, the PA has continuously managed to
secure supplementary budget for implementing its mandate.

Considering the effective exercise of the mandate by the People's Advocate, there
are still issues and problems related to the observance of this legal regulatory basis
with binding effects on public bodies. In general, the People's Advocate is notified
and consulted on the draft laws that are related to human rights, but in many cases
this consultation is missing. The timeframe for such consultations has been usually
very short. Further, during the past year the ability of the governmental institutions
to respond to the PA’s requests has been slower and it has impacted the
Institution’s work in relation to the investigation of individual complaints. There are
still quite a few cases where the PA’s requests within an administrative procedure
sent to public bodies are not answered or are answered partially, incorrectly or late.
The institution’s recommendations are welcomed in principle, but in several cases,
they are not taken into consideration despite the severe implications that several
laws may have on the human rights and rule of law in particular. This is not specific
to the PA's recommendations as public bodies do not respond to quite an
important number of recommendations, or they respond beyond the legal
deadlines set for this purpose in law no. 8454 dated 4.02.1999 “On the Lawyer of the
People”, as amended. In order to address this issue, the Albanian Parliament has set
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up a special inter-institutional mechanism to monitor the implementation of
recommendations by independent institutions in the country. However, despite
some progress made, the problem still persists.

Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

As mentioned above, the changes that occurred during the period of the COVID-19
pandemic affected the operations of the People's Advocate, like all other state institutions.
Direct contact with the citizen and public bodies became more difficult, at a time when not
all the population in the country enjoys access and/or informed access to the Internet.

More information on the impact of the pandemic on the PA’'s functioning can be found in
the COVID-19 section of this report.

Human rights defenders and civil society space

The People’s Advocate Institution has put efforts in identifying laws, measures or practices
that could negatively impact on civic space and/or reduce human rights defenders’
activities, while recommending necessary measures and solution.

The COVID-19 pandemic and measures taken to address it are having a serious impact on
civil society space. After the declaration of the state of the worldwide pandemic on March
11, 2020, by the World Health Organization, Albania put to a halt social and economic
activities. These measures concerned the closure of schools, prohibition of public and non-
public activities, prohibition of mass gatherings in closed or open places, restriction or
prohibition of movement by public transport, restriction of movement within the country,
termination of court proceedings, etc. The PA noticed that the Albanian state authorities, in
their efforts to handle the pandemic, ought to be more attentive to regulate, improve, and
build permanent administrative and legal instruments, and give proper information to
public. The Institutions has in particular found that the government did not take all
necessary measures to cope with the challenges that this situation brings to freedom of
association, freedom of assembly, freedom of expression or access to information, and
many other aspects that are intertwined in the conglomerate of a healthy society. On the
contrary, some of the actions taken by the authorities, such as the demolition of the
national theatre, prompted critical reactions. This led to the organisation of several protests
which were considered to be against the law in force. In some cases, participants were
arbitrarily detained.

The PA also noticed that people working in civil society organisations were not included in
the assistance packages that the Albanian Government provided for small business and
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employees in the sectors of economy that were temporarily closed or effected by the
complete lockdown during March to June 2020. Both issues were addressed by PA with
specific recommendations.

The importance of protecting the civil society space and supporting the civil society sector
was among the issues the PA raised attention to within its numerous interventions in the
context of the COVID-19 emergency (see dedicated section below). In particular, the PA’s
actions included: addressing continuous public appeals on pressing issues (e.g. special care
for the civil society sector); enhancing the PA's role as promoter of the highest standards of
human rights and freedoms in the country (his appearances in the media increased
significantly); publicly addressing human rights issues in national and international events
(e.g. ODIHR Webinar on “The role of HRDs in promoting and protecting human rights” or
at a Civil Society round table on “right to protest during pandemic”, both in November
2020); translating and publishing on the PA’s website international institutions’ statements
(e.g. of the Council of Europe experts ‘Appealing on countries to guarantee freedom of
expression and information for independent media during the COVID-19 pandemic’).

References

e https://www.avokatipopullit.gov.al/media/manager/website/media/Recommen
dation%200n%20taking%20the%20necessary%20measures%20to%20respect
%20the%20constitutional%20freedom%200f%20assembly%20even%20during
%20the%20state%200f%20emergency.pdf.

e https://www.avokatipopullit.gov.al/sq/categories-and-detail/media

e https://www.avokatipopullit.gov.al/sg/articles-layout-1/home/news/this-
article-is-available-only-in-albanian-421/

e https://www.avokatipopullit.gov.al/sg/articles-layout-1/home/news/this-
article-is-available-only-in-albanian-409

Checks and balances

Impact of COVID-19 on checks and balances

Regarding the functioning of the rule of law and the checks and balances system in Albania
during 2020, several issues persisted from previous years, and other problems deteriorated
due to the pandemic.


https://www.avokatipopullit.gov.al/media/manager/website/media/Recommendation%20on%20taking%20the%20necessary%20measures%20to%20respect%20the%20constitutional%20freedom%20of%20assembly%20even%20during%20the%20state%20of%20emergency.pdf
https://www.avokatipopullit.gov.al/media/manager/website/media/Recommendation%20on%20taking%20the%20necessary%20measures%20to%20respect%20the%20constitutional%20freedom%20of%20assembly%20even%20during%20the%20state%20of%20emergency.pdf
https://www.avokatipopullit.gov.al/media/manager/website/media/Recommendation%20on%20taking%20the%20necessary%20measures%20to%20respect%20the%20constitutional%20freedom%20of%20assembly%20even%20during%20the%20state%20of%20emergency.pdf
https://www.avokatipopullit.gov.al/media/manager/website/media/Recommendation%20on%20taking%20the%20necessary%20measures%20to%20respect%20the%20constitutional%20freedom%20of%20assembly%20even%20during%20the%20state%20of%20emergency.pdf
https://www.avokatipopullit.gov.al/sq/categories-and-detail/media
https://www.avokatipopullit.gov.al/sq/articles-layout-1/home/news/this-article-is-available-only-in-albanian-421/
https://www.avokatipopullit.gov.al/sq/articles-layout-1/home/news/this-article-is-available-only-in-albanian-421/
https://www.avokatipopullit.gov.al/sq/articles-layout-1/home/news/this-article-is-available-only-in-albanian-409
https://www.avokatipopullit.gov.al/sq/articles-layout-1/home/news/this-article-is-available-only-in-albanian-409
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The prolonged political crisis and the absence of the real parliamentary opposition remains
an obstacle to the effective functioning of the checks and balances system. The absence of
the Constitutional Court and the suspension of the work of some courts of appeal as well

as of the High Court directly impact the state of rule of law.

Despite the fact that the work of the Parliament and the Parliamentary Committees had to
switch to online meetings that were aired live through media channels, the parliamentary
activity still fails to be supported by effective public consultation.

There was a general lack of transparency in the decision-making process in particular
during the state of emergency supplemented by the lack of parliamentary substantial
revision of the measures introduced by the normative acts that were approved by the
Albanian Council of Ministers.

Although the electoral reform was accelerated after reaching an agreement with the extra-
parliamentary opposition, the country failed to address all the OSCE-ODIHR
recommendations issued in the two latest reports. After the consensual changes, the
majority changed the Constitution through a non-consensual process. This process was
questioned by the Venice Commission opinion, who referred the issue to the constitutional
jurisdiction in Albania, which was however not functional until December 2020.

Trust in state authorities

The general perception of citizens of state authorities, as indicated by several polls
conducted by different agencies, is that of a moderate to low trust on the public
administration. However, the public opinion remains polarised with respect the
performance of the public administration.

The PA believes that the state authorities does not sufficiently foster trust among citizens.
The factors that directly impact the relationship between citizens and state authorities,
namely the transparency and accountability of state authorities with regard to means of
reactions used by law enforcement agencies, warranty and security, are not nurtured. This
was particularly visible during the pandemic. State authorities should communicate in a
timely and effective manner regarding fundamental rights restrictions and relevant
measures. Decisions related to the pandemic - including those taken under accelerated or
emergency procedures — need to be taken as transparently as possible, while temporary
measures should be publicized, explained, and regularly reviewed. The state should be
cooperating with civil society and the private sector, including all communities and
stakeholders in efforts to find solutions to the challenges posed by the pandemic. The
reaction of law enforcement authorities during the exercise of their authority should be
focused on strengthening the citizens’ trust towards state institutions while guaranteeing
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equal protection for all society. That means adapting appropriate policies to meet the
needs of the entire population, with a special attention to groups that are
disproportionately impacted such as elderly, poor people, Roma, people with disabilities,
woman and children, etc.

Judicial oversight

The non-execution of final court decisions issued by courts in the Republic of Albania, or
the European Court of Human Rights, in a reasonable time, remains an serious issue and
negatively affects the creation, strengthening and development of a credible and respectful
judicial system for all.

Role of NHRI in the system of checks and balances

A proactive stance has been taken by the People's Advocate to address the many issues
raised with respect to the system of checks and balances and rule of law through its legal
means. Among others the PA has addressed:

- the guarantee of the right to vote and the right to be elected, as well as the stand
related to the implementation of the law on decriminalization regarding the
integrity of the figures running for local and general elections in the framework of
the latest changes of Electoral Code.

- the delayed publication of the normative acts which imposed restrictions, and
recommended that in addition to publishing acts, citizens should be given the
opportunity to contact the institutions that provide services, whether by telephone
or electronically, especially in this period when they should stay at home. The
authorities (i.e., Ministry of Health and Social Protection) took measures to reflect on
the recommendations, however the same problems persisted.

- the non-issuance of bylaws necessary for the implementation of the law "On the
protection of national minorities in the Republic of Albania”, which made it
impossible to implement the law in concrete elements.

- the PAissued a recommendation on the irregular deportation procedure of a
Turkish Citizen on January 1, 2020.

- the PA expressed opinions on three issues for which the Venice Commission has
been called to express an opinion in Albania.
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e https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)010-e

e https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)013-¢e

https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)036-¢e

e https://idmalbania.org/trust-in-governance/

e https://www.al.undp.org/content/albania/en/home/presscenter/pressreleases/
2019/presentation-of-trust-in-governance-2019-opinion-poll-findings.html

Functioning of the justice system

Albania is in its 4 year of the implementation of a substantial reform of the Justice System.
Such reform has been supported by substantial assistance and oversight from the
European Union. Despite substantial efforts the pace of the reforms has not been the one
initially intended in the proposed framework and in the timelines provided for in text of the
legislation itself. This reform was composed of several pillars, one of them being the vetting
of all judges and prosecutors in Albania. In total 834 judges and prosecutors were planned
to be vetted for a period of 5 years. A number of judges and prosecutors have been
removed from their office, causing substantial vacancies in the level of the highest court of
the judiciary system. This has resulted into a complete suspension of the work of some
courts in the country and in severe delays in some courts at the level of the courts of
appeal.

The Constitutional Court was not functional for almost three years. The Constitutional Court
is composed of 9 members. In April 2016 the mandate of two members expired. Starting
from June 2018 the Constitutional Court did not have the possibility to make decisions in
plenary sessions, thus, to exercise its function of constitutional review of the laws in

Albania. As of July 2018, the court was composed of one member only with expired
mandate. In November 2019, three new members were nominated according to new
procedures provided for in the legislation of the justice reform. The presence of the
minimal quorum necessary for the Constitutional Court to begin exercising a significant
part of its functions, was verified only in late December 2020, when the sixth judge was
appointed in office. Yet, there are still three judges to be appointed.


https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)010-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)013-e
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)036-e
https://idmalbania.org/trust-in-governance/
https://www.al.undp.org/content/albania/en/home/presscenter/pressreleases/2019/presentation-of-trust-in-governance-2019-opinion-poll-findings.html
https://www.al.undp.org/content/albania/en/home/presscenter/pressreleases/2019/presentation-of-trust-in-governance-2019-opinion-poll-findings.html
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The High Court of Albania was also not able to perform any of its functions since
December 2018. In 2013 the number of members of the High Court was increased from 17
to 19, although these two members were never elected. Since then, the number of judges
appointed began to decrease for various reasons until the beginning of the
implementation of the justice reform, when their number dropped to 15. In September 2017
the constitutional mandate for five members of the high court ended, and as of that date
the High Court did not have a quorum to convene in joint colleges as the number of
members fell to 10. Furthermore, on 31 July 2018 the number of members of the High
Court fell below five, thus this Court did not have the possibility to make decisions,
although it continued to function only on certain issues and decision-making in the
deliberation room. Meanwhile, from December 2018 until March 2020, the number of
members of the High Court fell below three thus completely paralyzing the work of the
Court. In mid-March of 2020, following the appointment of three new judges, the minimum
legal conditions were created for the Supreme Court to begin exercising its judicial
functions partially. Yet, still today, the Court continues to have only three members, which
makes it possible only to consider a very limited number of cases.

The appeal courts are also facing significant shortages. Furthermore, the judicial system
faced new difficulties caused by the COVID-19 pandemic, in addition to those explained
above. Of course, the suspension of the activity and judicial services in all courts of the
country, as in the general and special jurisdiction, with the exception of cases of an urgent
nature, for a long period of three months resulted in delays in court proceedings,
postponement of the trial of new cases, as well as problems in full respect of procedural
rights during the court proceedings.

Attaching great importance to the exclusion from the system of individuals who do not
meet all of the three constitutional criteria (asset assessment, background assessment and
proficiency assessment), other important aspects of the reform, such as new entries into
the system, the career system, improving the quality of work in the administration of
justice, transparency, increasing independence and professionalism, have not been given
the necessary importance. Despite the efforts, only little progress has been made in these
very important intended outcomes of the justice reform.

The complaints submitted by the citizens to the People's Advocate institution focused
mainly on:

- delayed court proceedings, in particular overdue deadlines for consideration of
cases by the Courts of Appeal, the Administrative Court of Appeal and the High
Court
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- delays in the issuance of a reasoned decision/failure to notify the parties within the
deadlines specified in the codes of procedure;
- failure to consider new cases by the courts of first instance for a period of several
months;
- numerous requests for expedited trial by appellate courts, for justified reasons such
as illness and economic hardship;
- request for benefit of secondary legal aid from the courts, etc.

The People's Advocate has presented these issues addressed by the citizens, to the
relevant judicial bodies, as well as to the Albanian Parliament with the annual report 2019,
being discussed and adopted in June 2020. We will continue to include findings on these
matters in the annual report for year 2020.

In conclusion, it is the obligation of the responsible constitutional institutions to fill in the
vacancies in the respective courts, starting from the Constitutional Court to the courts of
first instance, in order to guarantee the right to a fair legal process for citizens who have
lost faith and hope in the adjudication of their cases within a reasonable time.

Free legal aid

The PA has paid special attention to the monitoring and implementation of law no.
111/2017 "On free legal aid guaranteed by state” based on one hand on the delayed
duration of the establishment of the relevant structures as well as the issuance of bylaws,
and on the other hand, the need of state to guarantee this service to citizens. It is worth
mentioning that primary legal aid has been provided and is continuously being provided
by the staff of the People’'s Advocate institution.

For this reason, the People's Advocate recommendations addressed to the Minister of
Justice, focused on the most important issues, such as the approval of the organogram of
the Directorate of Free Legal Aid provided in implementation of the order no. 59, dated
25.03.2019 of the Prime Minister "On the approval of the structure and staff of the
Directorate of Free Legal Aid"; approval of bylaws in implementation of the law; setting up
free primary legal aid centres, ensuring a fair geographical distribution (there were seven
opened, but only one with state budget funds); conducting information campaigns for the
community; authorization of non-profit organisations; the increase of legal clinics at higher
education institutions based on relevant agreements nationwide (ten were opened), as well
as extensive consultation on the future of free legal aid priorities and improvements, that
representatives of state institutions, civil society and interest groups are part of. These
recommendations were accepted and implemented during 2020.
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Notwithstanding, the PA notes that there have been cases when court decisions on the
benefit of secondary legal aid and exemption from payment of court fees and expenses
have not been implemented by local bar association. Also, the minimum criteria set by law,
make it possible for only a small category of groups with insufficient income and wealth to
benefit from free secondary legal aid.

The People’s Advocate institution, in cooperation and with financial support of a UNICEF
project, conducted four inspections - either pursuant to the new legal framework for the
administration of criminal justice, or pursuant to the recommendations addressed of the
People’s Advocate from one year ago - in the main institutions that deal with juveniles in
conflict with the law and in conditions of deprivation of liberty. In the framework of the
problems identified when conducting inspections, the PA recommended to the Ministry of
Justice and the Ministry of Interior to guarantee a juvenile-friendly justice, be it for a
victim or a witness, application of rehabilitation programs and / or mediators for alternative
sentences or the application of alternative sentences provided for in the juvenile criminal
justice code, as well as the application of alternative measures to avoid punishment for
juveniles in conflict with the law. The PA also recommended to improve the conditions and
services in the premises of institutions of deprivation of liberty or detention where juveniles
in conflict with the law are treated as victims or / witnesses, especially during the pandemic.

References

e Recommendation no. 201900588/4 to guarantee access to justice through the
legal aid system pursuant to law no. 111/2017.

e https://www.avokatipopullit.gov.al/media/manager/website/media/Rekomand
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e http://www.qjk.gov.al/web/Functionality of the Constitutional Court and resu
mption of its full activity 1930 2.php

e Law no.84/2016 on the transitional re-evaluation of judges and prosecutors in
the republic of Albania:
https://www.avokatipopullit.gov.al/media/manager/website/reports/LAW%20
%20N0.842016%200N%20%20THE%20TRANSITIONAL%20RE-
EVALUATION%200F%20JUDGES%20AND%20PROSECUTORS%20IN%20THE%
20REPUBLIC%200F%20ALBANIA.pdf

Media pluralism and freedom of expression

Our Institution has been raising attention, through opinions, to issues affecting the exercise
of freedom of expression and to hate speech. Among others, the People’s Advocate has
published a Legal Opinion addressed to the Committee on Legal Affairs, Public
Administration and Human Rights in the Albanian Parliament, where it highlighted a
number of issues related to law no. 91/2019 “On some changes and additions to the law
97/2013 on audio-visual media in the Republic of Albania”. This law no. 91/2019 aims at
regulating the activity of online portals through a legal framework, in order to achieve a
balance between access to online content services, consumer protection and competition,
while guaranteeing human rights, respecting copyright, achieving a professional, free and
independent journalism, as well as respecting and guaranteeing the right to privacy, and
not allowing broadcasts that incite intolerance, hate speech and violence in society. As a
NHRI in the Republic of Albania, the People’s Advocate considers that there should be a
well-structured balance in the relationship between the fundamental rights and freedoms
of individuals on the one hand, and media freedom on the other. Despite the changes
made to the original draft, a number of problems still remain.

The most recent development in this regard is the Opinion no 980 / 2020 presented to the
authorities by The Venice Commission on May 28". The Venice Commission, has among
others assessed that the Audiovisual Media Authority (AMA) with the approval of the "anti-
defamation package" receives great administrative powers for online media and that the
independence of the AMA body according to them remains a concern. The Venice
Commission stressed that "The main principle is that an institution that oversees the media
should be independent and impartial. This should be reflected especially in the way their
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members are appointed. All members of the AMA have a clear political affiliation, with
members nominated by the ruling party / coalition who have the majority in this body”.

There is still insufficient transparency and lack of consultation in the redrafting process of
this law. Due to the elections to be held on April 25, 2021 the process has been essentially
suspended.

References

e May 28th, 2020 The Venice Commission - Calls on government to review
"anti-defamation package":
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2020)013-e

e PA opinion on the Law: link: https://www.avokatipopullit.gov.al/sg/articles-
layout-1/media/news/this-article-is-available-only-in-albanian-248/

Corruption

The People's Advocate has continuously followed the problems and concerns raised
regarding corruption and its perception. In 2020 there was only little progress made in the
fight against this harmful phenomenon of our state and society that is still in transition.
Corruption is contributing to an ongoing crisis of democracy. Referring to recent
international reports on the perception of corruption and its index, Albania has made
insignificant progress, since it has increased by only one point from the previous year. This
lack of improvements clearly underlines a lack of rule of law and legal certainty. The
existence of these circumstances and causes also affects the effectiveness of institutions in
the fight against corruption. A number of mechanisms have been set up currently in
Albania, but there is much room for improvement and focus of the work in identifying and
documenting high state corruption. The effectiveness of these mechanisms is also
influenced by the strong political influence on the judiciary and lack of independence of
the judiciary to pursue, investigate and prosecute corruption cases, particularly when these
structures are already under the strong influence and pressure of the transitional re-
evaluation process of judges and prosecutors.

The PA has also stated publicly the concerns regarding transparency in public procurement
procedures, for the purchase of protective equipment, medical equipment and other health
equipment, etc., regarding the pandemic situation. This issue is being pursued by special
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investigative structures, but there is still no concrete result regarding these proceedings.
On the other hand, due to the situation and the restrictions imposed, there are still some
problems in exercising and guaranteeing a number of rights, such as that of gathering,
education, property, etc., as some procedures are provided in electronic platforms
regardless of the functionality and the possibility of access to these necessary tools to
exercise the rights.

The construction sector is particularly affected by lack of transparency and corruption.
There is a lack of information on construction permits and revival of the construction
industry and there have also been public concerns about the involvement of certain private
entities in money laundering and intervention or influence in local government structures in
order to approve building permit applications. There is currently an electronic system for
issuing construction permits, but there is no transparency on the various elements that can
be identified by this system in order to be a service accessible to the public. In this context,
the PA believes that a concrete and specific role can be played by structures such as the
Bank of Albania, HIDCACI, Directorate of Money Laundering, State Police and Special
Prosecution anti-Corruption and Organized Crime.

Cases of conflict of interest are often public and indisputable, but there is no evidence and
follow-up of these cases by HIDCACI as there are no concrete developments regarding the
system of whistleblowers of corruption cases, which must function in accordance with the
Law “On signaling and protection of Whistleblowers”.

This Law, considered as one of the most important instruments in the fight against
corruption and protection of public funds, entered into force on 1 October 2016 for the
public sector and on July 1%, 2017 for the private sector. But despite the declarations as one
of the most important normative acts of anti-corruption there has not been any result,
neither in the public administration nor in the private sector. On the one hand, self-
declarations of lack of conflict of interest are very formal and a very strong obstacle in the
fight against corruption, but also a strong criterion for benefiting from public funds on
grounds of family relations in tendering procedures of public services, reconstruction,
health and education.

The rapid spread of the COVID-19 virus and its consequences have eventually affected
almost every aspect of society. In these conditions, due to lack of transparency and
accountability, a favourable ground has been created for the increase of corruption, whose
dangers and consequences threaten and harm in particular the most marginalized strata of
the population.



References

e Law 60/2016 published in the Official Gazette no. 115 dated 23.06.2016,
amended by Law no. 150/2020.

Impact of measures taken in response to COVID-19 on the national rule of
law environment

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

The line between the need not to disproportionately interfere with human rights and
the uergency of measures or policies that state authorities maybe obliged to adopt
while facing emergencies, is quite narrow and delicate. The emergency caused by the
global COVID-19 pandemic proved to be a major challenge for democratic societies.
This is a real indicator in testing the ability of a government to respect human rights,
even in such conditions. The Albanian democracy is still fragile, consequently striking
the right balance in the management of natural or health emergencies and ensuring
proportionality of restrictions of basic freedoms of citizens, has been a difficult
challenge.

The imposition of restrictions on the exercise of certain rights during the period of
pandemic aimed to preserve the life and health of citizens, their awareness and
obligation not to engage in activities that pose a risk to the spread of the disease. These
rules also included the right of the state authorities to identify citizens who could
potentially be carriers of the disease and undertake the necessary health checks on
them.

However, human rights cannot be disregarded even in a pandemic situation, and as a
result all the restrictions or actions of the state authorities in all cases must be made in
respect of human rights.

Main areas of concern identified by the People’s Advocate

In general, the PA found that the government did not take all necessary measures to
cope with the challenges that this situation brings to education, gender equality, the
right to protection from discrimination, protection from domestic violence and the right
to a peaceful family life, the right to healthy food and the right to mental health care,
the right to care for vulnerable people, the right to employment, freedom of
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association, freedom of assembly, freedom of expression or access to information, and
many other aspects that are intertwined in the conglomerate of a healthy society. But
more particularly, it identified three main areas of concern.

Children's rights

During 2020, based on the review and treatment of cases with initiative, online monitoring
and field inspections, we have found the following violations of children's rights:

Violation of children's right to education: the closure of educational institutions
during the first period of the pandemic (quarantine) brought inequality in children's
access to the online education process. Specifically, children of families living in
difficult socio-economic conditions lacked communication technology equipment
and access to internet line. The lack of a standardised experience on the online
teaching process affected the (conjunctive) learning process of the children
depending on the school and their residence. In this process, children with
disabilities did not have proper access to the teaching process with appropriate and
effective services, therefore being the most affected ones. Also, these children have
experienced trauma while returning to the educational institutions to catch the
rhythm of the gaps created during the online teaching process. During the
beginning of the 2020-2021 academic year, with the reopening of educational
institutions, it was found that many children were newly isolated for long periods of
time, due to the COVID-19 protocol, creating inequality in their access to the
teaching process.

Lack of protection of children from online violence, as a result of surfing the Internet
for a long and continuous time, without security filters due to the education process
on the online platform.

Lack of protection of children from domestic violence, as a result of restrictive
measures and isolation of families at home, children who had experienced various
forms of violence had difficulty obtaining specialised services, due to lack of physical
contact with psychologists and field professionals at school. During this period the
structures responsible for children protection were focused on ongoing cases. At the
beginning of the pandemic, children protection services and the support of relevant
services were reduced, due to the lack of cooperation and coordination of the
responsible identification structures operating in the local government units, which
could identify in time the issues in question.

Violation of the right to life and normal development of the child. The COVID-19
pandemic significantly affected children of families living in poverty, making it
impossible to guarantee daily food, due to insufficient of economic assistance, job
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loss, closure of the daily services and damage caused by the earthquake of
November 26, 2019. During this period, the local government units have distributed
food aid and clothing to ensure the minimum standard of living for these families.

- Violation of the right to life and health of minors in conflict with the law and
deprived of liberty. The movement restrictions significantly reduced access to
education for this category spending most of the time self-isolated. Juveniles in
conflict with the law experienced an extended period of time without face-to-face
contact with their families, lawyers, support services, extension of court proceedings.
These problems have consequently affected the mental health of this category.

- Lack of protection of children placed in residential social care institutions. During the
isolation and quarantine period, children placed in social care institutions had
disconnection physical contact with their relatives, extending in time their
institutionalisation.

The People's Advocate Institution drafted and published a monitoring report on violations
of children's rights during COVID-19. This report consists of the evaluation and review of
legal and sub-legal acts adopted after the announcement of the pandemic situation in the
Republic of Albania, in terms of children's rights, in identifying problems during this period
that continue to have short-term, medium-term and long-term impacts on the children's
rights to education, health, survival and development as well as adequate living standards.
An essential part of this report is also addressing the recommendations to provide support
to all responsible state institutions in the exercise of their functional duties to successfully
cope with the pandemic situation in order to protect and guarantee the lives of children in
accordance with their profile and needs.

Older persons' rights

Older persons were one of the categories who were barred from leaving their house during
the pandemic oubreaks. Although the authorities took over the supply of food aid to the
elderly, the PA monitoring has shown that this has not always been sufficient, and that this
vulnerable category faced particular difficulties.

Freedom of movement

The way of obtaining authorization to leave someone’s home during lockdown was also
problematic. The means of communication made available by the state authorities, i.e.
telephone numbers, were in most cases unavailable, resulting in citizens not being able to
obtain the authorisation to move in time. This has often put citizens in difficulty, as on the
one hand they could not move without authorization, and on the other hand it was not
possible to obtain the required authorization in time.
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The PA also pointed out an important development that affected the legal framework of
Albanian Citizens rights: the temporary suspension of the application of certain articles of the
European Convention on Human Rights. With the verbal note of the Permanent Mission of
the Republic of Albania to the Council of Europe, dated March 31, 2020, the Albanian State, in
accordance with Article 15/3 of the ECHR, has fully informed the Secretary General of the
Council of Europe of the derogation from certain rights provided by the articles of the
Covenant, due to the state of the epidemic. These are the right to respect for private and
family life (Article 8 of the ECHR), freedom of assembly and association (Article 11 of the
ECHR), protection of property (Article 1 of the ECHR Additional Protocol), the right to
education (Article 2 of the ECHR Additional Protocol) and freedom of movement (Article 2 of
the ECHR Protocol No. 4). As of June 25th 2020, with another verbal note of the Permanent
Mission of the Republic of Albania to the Council of Europe, the Albanian Government has
withdrawn its derogations under the remaining Articles of the Convention and of the
Protocols thereto, and the provisions of the Convention are being fully executed again.

Actions taken by the People’s Advocate

In response to the many issues identified by the PA’'s monitoring, the institution
addressed several recommendations/opinions to the state authorities, to address the
following issues:

Timely disclosure of normative acts

The PA found that there was delayed or even lack of publication (both onthe official
website of the relevant state institution and in the Official Journal) of the normative acts
(legal or sub-legal), that imposed COVID-19 restrictions. This consequently led to the lack
of access for citizens to complete and accurate information about the measures taken and
the restrictions made by the responsible authorities in the country and makes their legal
power arguable. The PA therefore assessed that the level of transparency should be
increased, and it recommended that in addition to publishing acts, citizens should be given
the opportunity to contact the institutions that provide services, whether by telephone or
electronically, especially in this period when they should stay at home. The PA reminded
the state authorities that they are responsible for disseminating information in a simple and
understandable language and that information should be available to national minorities as
well as people with disabilities. It is also very important that the information is
understandable to children, as UNICEF has advised in recent publications.

On the above issue, on March 31, a Recommendation was sent to the Ministry of Health
and Social Protection, to take immediate measures to publish on the official website the
bylaws issued for measures taken in accordance with the law no. 15/2016 “On the
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prevention and control of infections and infectious diseases” and normative acts of the
Council of Ministers, in the framework of taking special administrative measures during the
duration of the pandemic.

Transparency and information of citizens on central government normative acts and other
acts during the pandemic situation

In order to fully and accurately inform citizens about the measures taken by state
institutions pursuant to law no. 15/2016 “On the prevention and fight of infections and
infectious diseases” as amended, or even through other acts normative issued by them, on
April 30 a Recommendation was sent to the Inter-Ministerial Committee of Civil
Emergencies, the Ministry of Health and Social Protection, the Ministry of Interior and the
Ministry of Justice, to publish in conformity with the law all central government normative
acts and other acts during the pandemic situation.

Free of movement restrictions

After the imposition of measures in the context of pandemic, a concern was created to
Albanian citizens who had to move with vehicles for work needs, or health emergencies,
because of the high number of applications most applicants not only did not receive the
required authorization, but also did not receive any response from the responsible body.
Also, the two telephone numbers available to the public to get information turned out to
be busy all the time. To address this issue, on March 31, the PA sent a recommendation to
the General Directorate of State Police, to take the necessary measures to decentralize the
competence to issue authorizations for the movement of vehicles, or to increase the staff in
the Traffic Police Directorate that was responsible for this service.

After the imposition of the measures due to the pandemic, a concern was created to the
Albanian citizens who entered through the land border crossing points, especially to those
returning from Greece and Northern Macedonia to Albania. They were subjected to
medical examinations for COVID-19, and remained at the border after being advised to
stay self-isolated in quarantine for 14 days, because there were no means of transport
(neither public nor private) for them to return back home. To address this issue, on March
31, the PA sent a Recommendation to the General Directorate of State Police, to take the
necessary measures to allow or provide transport service at all border crossings, especially
with Greece and Northern Macedonia.

The Albanian state at first facilitated the repatriation of around 2000 citizens from where
they had remained trapped (at the end of March 2020), a decision welcomed the PA.
However a week later, through a vague act, it was decided not to allow Albanian citizens to
enter the territory of their state, even though they had reached the land borders (with the
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Greek and the Montenegro state) by means of their personal expenses. As the Albanian
citizens might be left out without means of subsistence as a result of the measures taken
by other states against the situation created by COVID-19 (no work, no food, no home), the
PA insisted that this situation be resolved as soon as possible and in no case may they be
deprived of their right to shelter in their country.

The Albanian government,after several days, allowed these citizens to enter the Albanian
territory, provided that they would stay in quarantine (in hotels designated by the state, but
at the citizens’ own expenses). This situation caused new set of problems: insufficient
financial means, lack of access to necessary services (medical visits, purchase of medicines,
etc., as the hotels were guarded by armed forces, which did not allow them to leave the
quarantine). To address this issue, on April 5, the PA sent a Recommendation to the Inter-
Ministerial Committee of Civil Emergencies and the General Directorate of State Police and
to the attention of the Parliament and the President of the Republic of Albania.

Changes in the Criminal Code

One of the measures taken by the government in the context of the pandemic was the
amendments to the Criminal Code to enhance criminal sanctions for persons violating
quarantine rules. The People’s Advocate did not agree with some of the amendments and
therefore submitted to the Committee of Laws in the Assembly (April 14%) the relevant
opposition to the amendments and changes in the "Criminal Code of the Republic of
Albania".

Recommendation for the protection of children / students of pre-university education
during the online learning process

During the exercise of the constitutional function in the period of the COVID-19 pandemic,
the institution of the People's Advocate has ascertained the following essential problems:

- first, the lack of communication technology equipment and internet connection supply;
- secondly, surfing the Internet for a long and continuous time, without security filters.

The PA, on April 17t and May 26™ 2020, recommended to the bodies responsible for the
education system to take a series of measures to strengthen the system of monitoring and
evaluation of respect for children's rights and placing children's rights at the heart of the
education system.

Recommendation for taking immediate measures to quarantee the right of citizens to test
for COVID-19
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Bearing in mind the need to ensure the greatest standard of health protection, the PA
institution has recommended to health authorities several measures regarding policies of

testing population:

- onJune 19" 2020 it recommended that the Albanian state should immediately take
the necessary measures to ensure that no Albanian citizen who wants to take the
COVID-19 test is denied the right to take it. The state authorities should find
alternative ways and solutions to accomplish this. Population testing cannot be a
luxury, but a right to be carried out in the pandemic situation we are going through.

- onJuly 22" 2020 it recommended taking immediate measures to create
opportunities for testing of students and students studying abroad for COVID-19,
even against the payment of a cost-oriented fee as a right of theirs and an
obligation of the state to realize it. We have stated that students should be able to
be tested, even by paying a fee which covers the costs of this service for students,
against the supporting documentation related to schooling.

Maximizing the right to review specific issues on initiative, the People's Advocate also
issued some recommendations addressing concrete measures that should be taken mainly
by local authorities. These include the assistance that local authorities should provide (food
aid, disinfectants, etc.) and preparations necessary for the prevention of COVID-19
infection, increased financial support, or even the provision of protection barriers / masks
for the most marginalized, vulnerable individuals or groups without established support in
their administrative territories.

Other issues

In addition to these recommendations on precise issues, the People’s Advocate undertook
many activities related to the COVID-19 context in 2020, such as:

Addressing continuous public appeals and information on pressing issues like:

- special care for the civil society sector;

- the strengthening of social solidarity, in addition to social distancing;

- the risk of intensifying violence against women in the conditions of isolation
imposed by COVID-19;

- measures to ensure normal living, within the conditions of self-isolation, for the
Roma and Egyptian community;

- more social inclusion and equality for the Roma community on their international
day.
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Publicly discussing the concrete role of the PA in addressing human rights issues and
during the state of emergency, in several national and international events, such as:

- European Network of Ombudsmen conference, on October 26™ 2020;

- ODIHR Thematic Webinar on “The role of human rights defenders in promoting and
protecting human rights” on November 6 2020;

- OSCE Human Rights and Minority Academy in Voskopojé, on October 27 2020

- Civil Society round table on “right to protest during pandemic”, on November 5®
2020

Translating and publishing on the official website of the institution, a series of statements
of international institutions, to raise awareness of state institutions and the recognition of
compliance with international standards, among which:

- Statement by the Commissioner for Human Rights in the Council of Europe, Dunja
Mijatovig: “We must respect human rights and stand united against the coronavirus
pandemic”.

- Statement of UN Experts: “States should not abuse with the emergency measures
against COVID-19 to suppress human rights”.

- Principles of the Council of Europe “On the treatment of persons in countries
deprived of their liberty”.

- Statement by the United Nations Special Rapporteur on the Rights of Persons with
Disabilities, Ms. Catalina Devandas: "We must respect the rights of people with
disabilities as an integral part of human rights”.

- Committee of Experts on Media and Reform at the Council of Europe: Appealing on
countries to guarantee freedom of expression and information for independent
media during the COVID-19 pandemic

Enhancing the PA's role as a promoter of the highest standards of human rights and
freedoms in the country, by being present and active in the national media, on different
topics regarding the situation created by the state of emergency. The number of public
statements of the People's Advocate in the media increased significantly, with about ten
public appearances per month, compared to an average of about three public appearances
in previous months.

All these activities brought as a result a significant increase of visibility of the PA’s
institutional activity, as well as increased engagement of citizens towards our activity. A
special focus was given to the promotion, prevention of violations and protection the rights
of children. The PA, through the Commissioner of the Children’s section has carried out
various promotional activities playing a proactive role in terms of promoting children'’s
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rights in order to inform and raise awareness of state administration institutions at central
and local level, in the exercise of their functional duties, in accordance with the law. The
development of promotional activities was made possible through the publication on the
official website of People’s Advocate and the children commissioner such as by informing/
consulting children in a accessible language; advocating and sharing best practices of
international organisations; and formulating concrete recommendations to properly
address the problems identified during the pandemic.

Long term implications

During the global pandemic human rights have often been challenged and questioned. In
many cases, the debate has been fierce, as the extraordinary measures taken by
governments to prevent the spread of the disease severely restricted human and civil rights
raising questions about the actual necessity and proportionality of certain measures. While
state authorities may be obliged to impose severe restrictions on a range of rights to
protect public health, it is crucial to remain very vigilant for the present and the future to
come, because a life without rights is a life as endangered as that under the threat of an
epidemic.

References
Link to the derogation:

e https://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/005/declarations

e https://www.avokatipopullit.gov.al/media/manager/website/media/Mendim%
20p%C3%ABr%20projektligiin 8D2xJOM.pdf

Most important challenges due to COVID-19 for the NHRI's functioning

The changes that occurred during the period of the COVID-19 pandemic affected the
operations of the People's Advocate, like all other state institutions. Direct contact with the
citizen and public bodies became more difficult, at a time when not all the population in
the country enjoys access and/or informed access to the Internet.

The situation demanded a revision of the People's Advocate’s approach - including a
significantly increased handling of cases on initiative, an increased presence to visual and
print media with opinions especially on elements of restriction of rights in the conditions of


https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/declarations
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/declarations
https://www.avokatipopullit.gov.al/media/manager/website/media/Mendim%20p%C3%ABr%20projektligjin_8D2xJ0M.pdf
https://www.avokatipopullit.gov.al/media/manager/website/media/Mendim%20p%C3%ABr%20projektligjin_8D2xJ0M.pdf
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the state of natural disaster, and an increased number of recommendations to central and
local governments for concrete and appropriate measures — precisely for the non-
deterioration of the standard of respect for fundamental rights and freedoms under these
conditions.

Taking into account the aggravated situation created in Albania due to COVID-19, the

international guidelines and the observance of the Albanian "Legal Acts for COVID-19",
during 2020 the PA switched mainly to online inspections, in order to avoid the risk of

infection and to prevent further spread of the pandemic.

There have been numerous institutional interventions following on the PA's
recommendations sent to public bodies, which aimed at protecting the most needy,
vulnerable, or at risk, creating new improved standards for the promotion, protection and
prevention of rights from violations, such as and the systemic intervention that public
bodies must undertake. Further the Institution increased significantly its presence in media
in order to address the aspects of the pandemic and its repercussions with respect to
human rights.

During the lockdown, the PA ensured teleworking on full working hours, and created “on
the call groups” 24/7. In necessity of work at office, the staff members were required to
respect the rules of personal hygiene and social distancing. According to a graph that was
approved in the beginning of each month, a group of employees (typically composed of 5
employees, one per each section/unit) secured every day presence at the office on a
rotation basis in order to ensure the continuity of the institution’s activity. Daily reports of
work were presented in accordance with the chain of hierarchy by all staff. Virtual
conference calls were held periodically within each Section, Cabinet, Ombudsman and
Commissioners, Ombudsman and several working groups, etc. The Citizen's Reception
Office was closed and the communication with citizens was made possible through other
means like e-mail, telephone, post and the application for smart phones. The
announcement published on the website of the institution "On the continuity of work in the
institution of The People’s Advocate Institution during the measures within Covid-19" gave
information on all the ways of the contact with the institution. Inspections were suspended,
and reporting was agreed upon request. As a result, in order to properly fulfil the
Institution’s mission, the PA followed-up administrative investigations in written form
(through official letters and e-mails), and also via direct phone contacts.

The number of complaints received decreased, but at the same time the number of cases
for which an administrative investigation has started on the initiative of our institution has
increased. This is a result of the monitoring work of the PA staff of the different media to
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identify cases of violation of fundamental rights of the citizens that are made public and
propose these cases for follow-up to the People’s Advocate on a daily basis. As a result of
this work, there are a number of issues that are under investigation by the Institution,
mainly related to the situation caused by the global pandemic. The staff of the Reception
Office, as well as the assistant-commissioners, and in some specific cases even the
members of the cabinet, offered legal assistance in the form of legal counselling on
different issues and questions of citizens.

After lockdown, the staff resumed gradually office working on rotation bases. The good
practices assumed during lockdown (e.g., media monitoring, etc.) were continued.

In the framework of exercising its mandate in the capacity of the National Mechanism for
the Prevention of Torture (NPM), the PA has exercised its duty by continuously monitoring
online institutions of deprivation of liberty, police stations, centres for the treatment of
irregular migrants in Albania, centres of anti-trafficking, psychiatric hospitals, Residential
Social Care Institutions for elderly and people with disabilities, as well as border detention
points. During these online inspections, the NPM's teams communicated in turns with the
directors of the institutions and their responsible staff for security, legal, health and psycho-
social issues, as well as with people accommodated to the respective institutions (e.g.,
groups of pre-detainees/detainees, etc.).

A number of inspections were carried out to verify the measures taken pursuant to
Normative Act No. 3, dated on 15.3.2020 "On taking special administrative measures during
the period of infection caused by COVID-19", as amended; Order No. 156, dated on
10.3.2020 of the Minister of Health and Social Protection "On taking special measures to
prevent the spread of infection caused by COVID-19", as amended; Order No. 3614/1 dated
26.05.2020 of the Secretary General in the Ministry of Interior for drafting the plan of
protective measures against COVID-19 according to the requirements provided in the
Regulation of the Department of Public Administration “On taking organizational measures
to exercise the activity of state administration institutions during the epidemic caused by
COVID-19", as well as a many orders approved by the General Director of the State Police,
for this purpose.
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The NPM also shared the important regulations/guidelines/proposals/suggestions from
international institutions, such as the JTS Councils for governments, NPMs of CoE member
states and ENNHRI, on its social media. Throughout this period, NPM have been very active
in the media with opinions and suggestions on the activity of the penitentiary system,
managing the problems of foreign asylum seekers and the problems faced by Albanian
emigrants who wanted to enter Albania during the pandemic period.

References

e https://www.avokatipopullit.gov.al/sq/categories/mechanisms-against-
torture/dentention/article
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Bosnia and Herzegovina
Human Rights Ombudsman of Bosnia and Herzegovina

Accreditation status and SCA recommendations

The NHRI was reaccredited with A status in November 2017. At that occasion, the SCA
called for broader consultation and participation in the selection and appointment process
of the decision-making body of the NHRI. At the same time, the SCA acknowledged the
NHRI's efforts in involving civil society in practice. Also, the SCA recommended clearer
grounds for the leadership’s dismissals, a more independent funding, further recognition
by the legislature and closer relationships with national and international actors.

Independence and effectiveness of the national human rights institution
Changes in the regulatory framework applicable to the IHROBIH

Since the 2020 reporting there have been no changes to the legislative framework for the
functioning of the IHROBIH, nor other changes that would have a considerable impact on
the IHROBIH's independence. The COVID-19 pandemic definitely affected the effectiveness
of the IHROBIiH's work and made it impossible for the IHROBIiH to function in its full
capacity, especially when it comes to field work and cooperation with local communities.

Enabling space

The COVID-19 pandemic affected the intensity and scope of cooperation of the IHROBiH
with public bodies and institutions in Bosnia and Herzegovina (BiH). Due to limited
opportunities to travel and hold meetings, cooperation was mainly limited to cooperation
with legislative and executive authorities at all levels of government through regular
attendance at sessions where issues within the IHROBiH's competence were discussed, as
well as through consultations and exchange of experiences, e.qg. attendance at Parliamentary
Assembly sessions (House of Peoples, House of Representatives, Joint Commission for
Human Rights, Constitutional and Legal Commission), Council of Ministers sessions, entity
parliament sessions, cooperation with competent ministries at all levels of government,
cooperation with local self-governance units, etc.

In addition, the ombudspersons held a series of bilateral meetings in 2020 with public officials
and officers at all levels of government in order to further improve this cooperation.
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Human rights defenders and civil society space

Freedom of assembly

Protecting the freedom of peaceful assembly is crucial to creating a tolerant and pluralistic
society in which groups with different beliefs, practices and policies can live together.
Freedom of assembly is guaranteed by the Constitution of BiH, entity constitutions and
bylaws, namely the laws on public assembly at the level of the cantons, at the level of the
Brcko District of BiH and at the level of the Republika Srpska. The FBiH Ministry of Interior is
also working on the draft Law on Public Assembly of the Federation of BiH, which has been
analysed and commented by the OSCE ODIHR. Their analysis identifies areas of concern,
focusing on the provisions that require improvement rather than on the positive aspects of
the draft Law. The recommendations invoke international standards and good practices
regarding public gatherings.

The Assembly of the Brcko District of BiH adopted a new Law on Peaceful Assembly in July
2020. The Law refers to gatherings that are not organized for business purposes and
replaces the former Law on Public Assembly of the Brcko District of BiH, prescribing norms
for holding public events.

In 2020, the ombudspersons of BiH prepared a Special Report on Freedom of Peaceful
Assembly in BiH, verifying inter alia the degree of harmonisation of domestic legislation
with international standards. It also dealt with respect of rules by the organisers of public
gatherings on the one hand and the police and security agencies on the other hand when
organising and holding public gatherings. The Report was based on the analysis of relevant
domestic and international regulations, as well as on information gathered through
guestionnaires sent to civil society organisations and ministries of interior.

Based on the analysis of existing laws, the report found a disparity in the legal solutions in
force within different jurisdictions in Bosnia and Herzegovina, for instance regarding the
chosen definition for public gatherings, registration of public gatherings, deadlines for
obtaining prior authorizations, recognition of spontaneous gatherings, envisaged bans on
gatherings, use of legal remedies and non-compliance with international standards in the
field of freedom of assembly. Although this is a basic human right guaranteed by the
Constitution of BiH and the constitutions of the entities and cantons, the exercise of this
right depends on legal solutions and practices that differ in individual entities and cantons
where a restrictive approach is evident. When defining public gatherings, most laws in
Bosnia and Herzegovina refer to a suitable and accessible place, and to citizens as
participants and organisers of public gatherings. In the introductory provisions, all laws
contain terminology governing the right to freedom of peaceful assembly, yet according to
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international standards this area needs to be regulated as little as possible. The IHROBiH
consequently provided a set of recommendations to improve the regulatory framework on
freedom of assembly in the country:

1) to the National Assembly of the Republika Srpska, the Parliament of the Federation of
Bosnia and Herzegovina, the Assembly of the Brcko District of Bosnia and Herzegovina,
and the cantonal assemblies in the Federation of Bosnia and Herzegovina:

- The definition of assembly should be harmonised with the definition prescribed by
international standards, according to which a public gathering is defined as the
intentional and temporary presence of two or more individuals in a public place for
a common expressive purpose.

- The existing application and de facto approval systems do not represent an
adequate application of the principle of presumption in favour of holding
assemblies.

- Everything which is not explicitly forbidden should be considered allowed and
persons wishing to exercise this freedom should not be asked for special permits.

- The presumption in favour of exercising this freedom should be clearly stipulated by
law and recognised as such in practice.

- The content of the application and application deadlines are excessively
bureaucratic in all laws, and in a certain part encroach on the domain of personal
data protection, and may have a deterrent effect since the organisers are required
to submit documentation such as security plan, decisions on appointment of
managers, lists of security guards with all personal data, to undertake sanitary, fire
and other protection measures, and failure to provide all necessary data may result
in a ban on the requested gatherings.

- Itis necessary to simplify the application procedures by introducing good practices
and recommendations of international bodies, which include prescribing the
application form and introducing e-mail communication and appointing a police
officer who will be in charge of coordination and further communication with
organizers and third parties.

- In accordance with international standards, deadlines should be as short as possible,
but granting police officers enough time to take measures to secure the rally.

- The space for holding a peaceful gathering is especially important, given that the
purpose of the gathering is often related to a specific location, i.e. the gathering is
held and the message is sent within sight of the target audience. The principle of
"sight and sound" is not adequately reflected in the laws in Bosnia and Herzegovina
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because no importance is attached to the location that the organisers had in mind
when organising the public gathering, the space appropriate for public gatherings is
prescribed by decisions of the city/municipality or its mayor.

- There is a noticeable practice (which should be avoided) in some parts of Bosnia
and Herzegovina that it is necessary to obtain the consent of local communities, or
public institutions or private companies to hold a meeting at a particular location.
Every public space, as well as every private space, to which the public has access, is
adequate for holding public gatherings, and the practice of determining the space
that is suitable and accessible for public gatherings by decisions of the city / mayor's
office, i.e. the mayor should have been reconsidered.

- The envisaged sanctions against participants, organisers, leaders and security guards
are strict and disproportionate to the nature of the mistake. Such legal provisions
could discourage people from participating in rallies and thus curtail their right.

- The sanctions policy needs to be aligned with the goal and purpose of the right to
freedom of public assembly, while taking into account the principle of individual
responsibility in case of violation of the law or endangering the property or safety of
others.

2) to the Ministry of Interior of the Republika Srpska, Ministry of Interior of the Federation
of Bosnia and Herzegovina, Police of the Brcko District of Bosnia and Herzegovina,
cantonal ministries of interior:

- Ensure the application of the standards of peaceful assembly presented in this
Report.

- Take measures with the view to providing systemic and permanent training of police
officers on the right to freedom of assembly and the role of the police in exercising
this right and prohibiting all forms of torture.

- Ensure that the use of instruments of coercion is in line with standards.

- While assessing each and every individual situation based on the specific
circumstances, all types of restrictions that concerns the duration of public gathering
or the time of the day when the gathering is held need to be abolished. At the same
time, persons who are prohibited from making public appearances cannot
automatically be denied the right to organise or participate in public gatherings.

3) to prosecutor's offices:
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- To take into account the views expressed in this Report in cases relating to freedom
of assembly.

4) to organisers of public gatherings, individuals and non-governmental organisations:

- When organising gatherings, take into account the prescribed procedures and the
need to protect the rights and interests of third parties.

Cooperation with civil society

During 2020, the Institution of Human Rights Ombudsman of Bosnia and Herzegovina
continuously, in the manner and to the extent permitted by epidemiological circumstances,
improved its cooperation with international organizations and institutions operating in the
country, the region and beyond. The IHROBIH adjusted its ongoing activities to the
pandemic context in order to achieve the set goals, and held meetings or worked on joint
projects with different civil society stakeholders (Save the Children, MFS EMMALUS), with
institutions, (OSCE Mission to BiH, Council of Europe), and with regional networks (GANHR],
ENNHRI).

Following the adopted programmes of activities from the 2016-2021 IHROBIH Strategy,
there was a continuous process of improving cooperation with representatives of NGOs
and the civil sector in Bosnia and Herzegovina in 2020.

Checks and balances

Right to information

Most complaints addressed to the IHROBIH regard issues with access to information. As in
previous years, the number of such complaints increased, amounting to almost a third of
total complaints in 2020. This reflects more frequent violations of the right to access
information by public authorities in BiH, and better information of citizens on mechanisms
to protect their right to access information. The IHROBIH is the body monitoring the
implementation of the Freedom of Information Act in Bosnia and Herzegovina. During
2020, 231 complaints were received concerning this area, and recommendations were
issued in 82 cases. The largest number of complaints referred to the area of others - 185,
while 22 complaints referred to the failure to make the decision within the statutory
deadline, 20 to the denial of access to information and four to the right to review in two
levels.
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Given the importance of these issues in the country, the IHROBIH put together a Special
Report on Experiences in the Implementation of the Freedom of Information Act in Bosnia
and Herzegovina in December 2019, providing a number of recommendations. However,
the Ministry of Justice of Bosnia and Herzegovina has not yet taken concrete actions to
adopt a new Freedom of Information Act, addressing the concerns raised, and the current
Freedom of Information Act of the Republika Srpska has not been amended.

The Special Report also provided comments on the first draft of the Freedom of
Information Act in Bosnia and Herzegovina. The Report refers to the Taiex-IPA Expert
Report on “Improving the right to access information in Bosnia and Herzegovina" and to
the comments of the SIGMA (Support for Improvement in Governance and Management, a
joint EU/OECD initiative). The IHROBiH recommendations to the Ministry of Justice
included:

- need to adopt a new Freedom of Information Act in BiH which would be fully
harmonised with international standards

- development of guidelines for the application of the law

- establishment of cooperation with representatives of civil society and the media to
properly inform the public about the right to freedom of access to information.

- unconditional application of international standards in the area in question, e.g.
introducing the principles of proactive disclosure of information of public
importance and transparency in work, professional and continuous training of
information officers, etc.

Police

Protection of the constitutionally guaranteed rights of every citizen, personal security,
maintenance of public peace and order, prevention and fight against crime is one of the
most important tasks of a democratic state, and the police are the most important
instrument available to the state for this purpose. In 2020, 145 complaints to the IHROBIH
concerned the work of the police, and nine recommendations were issued. The complaints
received referred to the unprofessional treatment of citizens by police officers, i.e. to
exceeding police powers during official interventions, and unavailability of internal controls
on complaints filed by citizens against police officers, impossibility to appeal decisions, etc.
The ombudspersons note that the ministries of interior at all levels of government pointed
to the necessity of improving the work of the police and ensuring the real impartiality of
internal controls via e.g. ensuring two-instance review in procedures conducted on citizens’
complaints against actions of police officers.
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Inspection

Inspection is a special administrative mechanism through which authorities supervise the
implementation of regulations, eliminate possible violations and sanction the responsible
persons. Without inspection, it is impossible to talk about good governance, the rule of law
and the protection of individual rights. Therefore, it is extremely important that the actions
of inspection bodies be efficient, timely and in accordance with applicable legislation. In the
reporting period, the Ombudsmen received 84 complaints related to failure of inspection
bodies to act on citizens' reports, untimely inspection, failure to take legal actions
prescribed by inspection bodies, failure to submit a citizen's complaint to the competent
authority in case of incompetence and failure to implement measures. The IHROBIH also
received complaints about a lack of information on the inspection’s outcome, their inability
to receive inspection reports and impossibility to use legal remedies when citizens were
dissatisfied with the inspection body's actions.

In the past few years, the IHROBIH has registered an increasing number of complaints
targeting inspection bodies. The ombudspersons therefore drafted a Special Report on the
Role of Inspection Bodies in the Protection of Human Rights in BiH, taking into account the
structural complexity of inspection bodies, and especially the subject-material and
territorial division of jurisdiction between inspection bodies. The report was based on the
current domestic legislation and public documents and on a questionnaire which was sent
to inspection bodies operating throughout the territory of BiH.

References

e Special Report on Experiences in the Implementation of the Law on Freedom
of Access to Information:
https://www.ombudsmen.gov.ba/documents/obmudsmen doc20210319112212

04eng.pdf

Functioning of the justice system

Based on the cases received by the IHROBiH and direct contacts with parties, the general
distrust of citizens for judicial institutions is still noticeable. The parties generally expressed
their dissatisfaction with the inefficiency of the judicial system, inefficient work of the
prosecutor's offices, distrust in the work of the High Judicial and Prosecutorial Council
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(HJPC), inadequate treatment of the HIPC when it comes to disciplinary responsibility of
judges, length of appointment of judges, etc.

The largest number of complaints referred to the length of proceedings (most often before
cantonal courts), appeals against the work of acting judges for failure to make decisions on
the submissions of parties, difficulties in obtaining information on the status of cases and
appeals against court decisions. There was also an increase in the number of requests for
monitoring by the IHROBIH, i.e. monitoring of court proceedings, because the
complainants believed that the presence of a representative of the IHROBiH would ensure
a timely and impartial procedure. When it comes to the work of the prosecution, the
complaints mostly concerned the length of investigative proceedings, failure to make
prosecutorial decisions, failure to file an indictment after the proceedings, as well as failure
to inform the parties about the course of the proceedings.

After analysing 368 complaints received by the IHROBIH related to the field of judiciary, it
can be concluded that citizens turn to the IHROBIH for violation of the following rights:

inappropriate length of court proceedings (57)

- inefficient enforcement of court decisions (39)

- complaints about judges violation of the provisions of procedural law (8)

- complaints relating to other violations of rights related to the conduct of courts
(violation of the principle of impartiality, failure to make judicial decisions in the
manner prescribed by law and within the statutory deadline, inconsistency of case
law) (256)

Media pluralism and freedom of expression

The Institution of the Human Rights Ombudsman of Bosnia and Herzegovina pays special
attention to information and cooperation with the media, while nurturing a partnership
with representatives of the media, all in the best interests of the citizens of Bosnia and
Herzegovina.

Among the focuses on the long-standing cooperation between the Ombudsman Institution
and the OSCE Mission to BiH is a special emphasis on monitoring media freedom and
ensuring the enjoyment of freedom of expression during the pandemic.

Corruption

Given that at the level of Bosnia and Herzegovina acting on corruption cases primarily falls
within the competence of the Agency for Prevention of Corruption and Coordination of the
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Fight against Corruption, the IHROBiH did not deal with these issues to a significant extent,
nor did it receive complaints concerning this topic.

Other relevant developments or issues having an impact on the national
rule of law environment

Prevention of torture

Bosnia and Herzegovina has not yet fulfilled its obligation to establish an independent
body with a mandate to visit all places of detention. Amendments to the Law on the
Human Rights Ombudsman of BiH, which would establish a mechanism defined by the
provisions of the Optional Protocol (OPCAT) within the IHROBIH, have been tabled for
almost four years. However, the proposal was rejected by Parliamentary Assembly of BiH in
February 2020. Bosnia and Herzegovina is the only country that is not a member of the
Network of National Preventive Mechanisms of Southeast European Countries, although its
representatives are regularly invited to attend meetings. The IHROBIH has prepared to take
over this mandate after the envisaged amendments to the Law on the Ombudsman are
adopted.

In the meantime, the IHROBiH monitors the state of human rights related to the prevention
of torture through the actions of three departments: the Department for Monitoring the
Exercise of the Rights of Persons Deprived of Liberty, the Department for Monitoring the
Exercise of the Rights of Persons with Disabilities in the case of institutions for the
accommodation of persons with intellectual and mental disabilities, and the Department
for Monitoring the Exercise of Children's Rights, in the case of children placed in
institutions. In previous annual reports, the ombudspersons indicated a significant
improvement in the conditions of accommodation of convicted / detained persons.

Impact of measures taken in response to COVID-19 on the national rule of
law environment

Most important impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

The COVID-19 pandemic in Bosnia and Herzegovina brought a number of challenges, both
for citizens and for the authorities, who were obliged to respond in a timely and efficient
manner. Citizens showed strong interest in developments regarding infection rates, self-
isolation measures and issues related to crossing the border. The ombudspersons reacted
as quickly as possible to support and protect them on these questions.
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Right to information

As early as the beginning of April 2020, the ombudspersons recommended to all levels of
government to take the necessary measures in accordance with their powers to publish all
decisions of crisis staffs in all media and on the institutions' websites, in a simple and
understandable manner. The recommendation was made on the basis of the Freedom of
Information Act, regarding the monitoring of the implementation of obligations under
Article 10 of the European Convention on Human Rights.

Right to privacy

The Agency for Personal Data Protection issued a decision in March 2020 prohibiting the
competent governmental authorities, including the entity and cantonal civil protection
headquarters, as well as other bodies operating in an emergency situation related to the
pandemic, from publishing personal data on persons tested positive for COVID-19, as well
as persons who have been prescribed isolation and self-isolation measures.

Economic and social rights

During the pandemic, the ombudspersons pointed out to the competent public authorities
the need for increased supervision and effective measures for vulnerable groups of citizens.
Older and exhausted people, people with disabilities, are often unable to function
independently and are forced to use various forms of support such as food, medicine,
various forms of assistance, making it necessary to ensure additional efforts to enable all
the above categories to continue providing services. Protective equipment should be
provided to those providing assistance and support.

The pandemic also had a huge impact on the economic sphere, labour market and capital
and has greatly affected the quality of life of Bosnia and Herzegovina. Reduced economic
activity caused unemployment to increase by 23,364 people (i.e. by 5.8%) since the
beginning of the pandemic. In addition, the situation in the field of social protection was
extremely difficult in 2020, as a significant number of workers in the private sector were laid
off, smaller companies ceased to operate, and service facilities were restricted.

The provision of health services and healthcare in BiH during the pandemic posed a
particular challenge. In addition to the fact that the competent authorities issue measures
and recommendations aimed at preventing the spread of the virus, the quality of
healthcare as well as the availability of services are contingent on the measures
implemented by the competent health institutions. The already problematic situation was
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aggravated as, irrespective of the COVID-19 pandemic, the IHROBIH considered complaints
regarding access to healthcare in 2020.

Vulnerable groups

Taking into account the orders issued so far by the crisis staffs, following the instructions
and recommendations of public health experts, it was pointed out that there is a need for
increased supervision and more effective measures in relation to risky and vulnerable
groups of citizens (elderly, disabled, children, single parents). The ombudspersons
underlined the need to take, along restrictive measures to suppress the spread of COVID-
19, protective measures for these groups, e.g. organizing work processes with the view to
protecting people with disabilities, enabling children to maintain contact with the non-
custodial parent, increased supervision of people over the age of 65, in terms of their
needs for food and medicine and the like. The ombudspersons recommended that
employers enable work from home in all situations where this was possible for persons with
disabilities, parents of children and adults with disabilities, or persons caring for them,
single parents, and if this was not possible, to organise work from home in some cases. It
was recommended to provide the most appropriate conditions that would ensure health
protection and prevention. Finally, it was recommended that people with disabilities,
especially deaf people, be given unhindered access to information in sign language

Persons deprived of liberty

The pandemic had specific impacts on persons deprived of their liberty, e.g. in connection
to police detention facilities, penitentiaries, immigration detention centres, psychiatric
hospitals and social care homes, as well as in the newly established premises for
quarantine. Within its mandate, the IHROBIH, with the aim of protecting human rights,
monitored the implementation of measures adopted by the competent authorities at all
levels of government in Bosnia and Herzegovina, including institutions for the
implementation of criminal sanctions, in connection with the treatment of persons deprived
of liberty during the coronavirus pandemic (COVID-19).

In order to prevent human rights violations, the ombudspersons issued several
recommendations to crisis staff and other competent bodies and issued statements
underlining the need to ensure the rights of particularly vulnerable categories such as
children, people with disabilities, the elderly and others. Particular attention was paid to the
issue of treatment of persons deprived of their liberty placed in institutions. A special
statement was made regarding the persons who are placed in the institutions for the
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implementation of criminal sanctions and an act of the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) was
forwarded to all ministries of justice in order to take measures within their competences
and inform the management of all penitentiary institutions in Bosnia and Herzegovina.

The IHROBIH sent an act to all penitentiary institutions in Bosnia and Herzegovina whereby
it requested information on the measures they had taken to protect persons deprived of
their liberty from coronavirus infection.

Media

The ombudspersons acted on a complaint of the Association ‘BH Journalists’ Sarajevo to
consider decisions of the Crisis Staff regarding the presence of journalists and media at
press conferences. It was pointed out that it was an indisputable fact that it was necessary
to take measures to protect the health of both the population and media workers, but
organising conferences without journalists, as well as excluding the possibility of their direct
dialogue with public officials during the conference, could lead to censorship and
incomplete information. Furthermore, it was underlined that practices varied in between
different crisis staffs, from the presence of several journalists, sending questions by e-mail,
to complete bans. The ombudspersons of Bosnia and Herzegovina considered this case in
the context of promoting good governance and the rule of law, freedom of expression, as
well as proactive transparency, and a recommendation was sent to these bodies inviting
them to review their practice regarding the presence of journalists and media workers at
press conferences, and ensure as much media involvement as possible.

Most important challenges due to COVID-19 for the NHRI's functioning

Monitoring persons deprived of liberty

The IHROBIH Department for Monitoring the Exercise of the Rights of Persons Deprived of
Liberty has adapted its work to the pandemic. Visits to penitentiary institutions were
limited, i.e. reduced to a minimum in order to prevent the spread of the epidemic. The
cooperation of the IHROBIH with the institutions for the implementation of criminal
sanctions when handling complaints in 2020, despite the extraordinary circumstances
caused by the COVID-19 pandemic, was good.

Children'’s rights

During the coronavirus pandemic, the ombudspersons faced a number of challenges in
their daily work and in fulfilling their task to protect the rights of the child: work from home,
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limited work with clients, inability to have direct contact with children (visits to educational
institutions and/or NGOs), inability to supervise (monitor) in institutions where minors in
conflict with the law or institutions where children with disabilities were placed), etc. If we
add that the ombudspersons did not visit local communities where the IHROBIiH offices are
not located and did not hold meetings with representatives of competent bodies in order
to advocate compliance and compliance with previously made recommendations, this year
proved to be extremely difficult to achieve all goals and plans of the IHROBIH. It is
especially challenging to protect the rights of the child in emergency situations and in
situations where restrictive measures are taken that greatly affect children (just a few
examples: organising distance learning, postponing all excursions, excursions, cessation of
extracurricular activities, etc.). Vulnerable groups of children, such as poor children, children
in rural areas, in institutions or with developmental difficulties, have become more at risk of
becoming even more vulnerable and more disadvantaged.
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Kosovo*
Ombudsperson Institution of Kosovo*

Accreditation status and SCA recommendations

Due to the specific international standing of Kosovo*, the Ombudsperson Institution is
unable to seek accreditation before GANHRI's Sub-Committee on Accreditation, organized
under auspices of UN OHCHR. The Institution is a non-accredited, associate member of
ENNHRI. It has worked for the promotion and protection of a wide range of human rights
issues in Kosovo*.

Impact of 2020 rule of law reporting
Follow-up by State authorities

The most important initiative for the rule of law at national level is the ongoing Functional
Review of the Rule of Law Sector, which is designed to provide a thorough analysis in the
area of rule of law and a sound basis of reform and modernization of various aspects of the
judiciary. Two phases of this process have been completed, and the third phase consists in
putting in place a comprehensive “sector strategy” aiming at strengthening the
independence, impartiality, integrity, accountability as well as the overall capacity of the
judiciary and prosecution.

The three phases of the Functional Review process have stimulated a detailed and
substantial debate not only among the stakeholders involved in the process (Kosovo*
Judicial Council, Kosovo* Prosecutorial Council, State Prosecutor, Ministry of Internal
Affairs, Anti-Corruption Agency, professions free, etc.), but also at the level of legislative
bodies. The working group involved in drafting the Sector Strategy for Rule of Law has met
several times with the deputies of the Committee on Legislation of the Assembly of
Kosovo* to discuss the measures and recommendations of the Strategy and to raise
awareness regarding the proposals of the Functional Review process.

In addition, dozens of workshops and meetings were held with stakeholders, international
strategic partners, and civil society organizations to present and discuss the
recommendations of the Functional Review of the Rule of Law Sector, whose key goal is to
improve the functioning of the rule of law. The design of the above-mentioned strategy is
completed and the strategy is now in the process of public consultation, after which it will
be adopted.



Follow-up initiatives by the Institution

The Ombudsperson Institution of the Republic of Kosovo* (OIK) acknowledged the
importance of the ENNHRI 2020 Rule of Law Report, on 30 June 2020, by publishing it in
the institution's website, with the purpose of promoting it to the general public, responsible
authorities, civil society organizations and media, but also raising awareness on the
challenges with regard to the rule of law in the country.

Information with regard to the ENNHRI Rule of Law Report is included in the OIK 2020
Annual Report as well, which was published in March 2021.

In addition, on 10 December 2021, the OIK has organized a virtual regional conference to
mark the International Human Rights Day with the topic on " Human rights in the
pandemic period and the role of National Human Rights Institutions”, which gathered the
highest public authorities in Kosovo*, ENNHRI, national human rights institutions from the
Western Balkans, international organizations and NGOs. One of the panellists of the
conference was also ENNHRI Secretary General, who addressed the conference with the
role of NHRIs during the pandemic. During her speech, the Rule of Law Report was
mentioned as well, as it contained information on the activities of NHRIs during Covid-19
crisis.

References

e OIK website article "ENNHRI published the report on state of rule of law in
Europe”, https://www.oik-rks.org/en/2020/06/29/

e OIK Annual Report 2020, https://oik-rks.org/en/2021/04/14/annual-report-
2020/

e OIK organized a regional conference on the challenges of the pandemic and
its impacts on human rights, https://www.oik-rks.org/en/2020/12/10/the-0i-

Independence and effectiveness of the NHRI
Changes in the regulatory framework applicable to the Institution

There were no developments that would affect the regulatory framework of the
Ombudsperson Institution of Kosovo* during 2020.
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Enabling space

The Ombudsperson Institution of Kosovo* has been provided with the necessary space to
carry out its constitutional and legal mandate independently. However, the implementation
of recommendations addressed to the central and local level authorities remains
unsatisfactory.

Nonetheless, the OIK is trying to improve this situation, and the European integration
process was of great help. The issue of implementation of the OIK's recommendations was
included in the Financial Agreement between Kosovo* and the European Union on the
Public Administration Reform, through two indicators. The first indicator intends to increase
responses to the letters and recommendations addressed by the Ombudsperson within a
30 days’ deadline, and the second one intends to increase the implementation rate of the
recommendations addressed to the central government institutions. These indicators serve
as the basis for the financial support to the Government with regard to the public
administration reform. If they are not met, funds will be subtracted, as indicated in the
signed contract.

The presence of this indicator in the above-mentioned contract and the conditionality of
receiving (or not) funds, has proved very successful with regard to the implementation rate
of the Ombudsperson’s recommendations. The OIK already witnessed a huge impact on
this issue, and recommends this same approach in all the accession countries.

Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

No changes have been identified that would affect the fulfilment of the institution's
mandate, with the exception of restrictions that all governments applied as a precautionary
measure to prevent the spread of the pandemic. This has been challenging also for the OIK
as these restrictions affected the normal progress of work. The effects are visible both
through the number of complaints received, as well as through the number of
recommendations addressed to the authorities, and the delays with which those were
implemented.
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e Constitutional Court JUDGMENT in Case No. KO219/19, Applicant The
Ombudsperson Constitutional review of Law No. 06/L-111 on Salaries in Public
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Human rights defenders and civil society space

The lockdown, in Kosovo* as in any other country, significantly reduced the space for civil
society activism. In spite of this, many civil society organizations were very vocal on
different human rights issues during the pandemic period.

The OIK also continued to cooperate with the civil society, as part of its mandate under
both the Paris Principles and the Law on the Ombudsperson, during the reporting period.
In addition to addressing issues of common interest, the Ombudsperson Institution was an
attentive interlocutor for civil society to raise issues of systematic human rights violations.

In this regard, the OIK, on 1 February 2021 published the Report with recommendations Ex
officio 365/2018 against the Ministry of Economy and Environment, questioning the
lawfulness of the procedures concerning the hydropower plants in the country as well as
access to documents related to hydropower plants. The report also alerts on the restriction
of access to public documents on the issue for civil society actors. The OIK is investigating 7
civil society complaints of this nature. One of the cases addressed is delays in responding
to the access to public documents requests with reasons for working with essential staff,
and working remotely. Of the 62 complaints received in 2020 regarding the restriction of
the right of access to public documents, 39 complaints were filed by the media and civil
society. The lack of capacity for pandemic reasons and staff working remotely made it
difficult to access public documents.

The OIK undertook several projects in cooperation with civil society actors in 2020, such as:

- aJoint Declaration with NGOs in Kosovo*, agreeing to be “committed and
dedicated in undertaking joint actions, with particular emphasis on development of
effective cooperation in respect of human rights and fundamental freedoms for all”.
Since then, different initiatives were implemented jointly with CSOs as a very strong
partner to the OIK, as the only NHRI in the country, including signing of memoranda
of understanding (MoUs) with organizations in the field of children’ rights,
prevention of torture etc.
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- aJoint Statement on the protection of health and life of juveniles deprived of liberty,
with the UNICEF Office in Kosovo* and the Coalition of NGOs for Child Protection,
issued on 22 May 2020. The Declaration (addressed to the President, Speaker of the
Parliament, Parliamentary Committee on Legislation, Mandates, Immunities, Rules of
Procedure of the Assembly and Oversight of the Anti-Corruption Agency, Judicial
Council, Prosecutorial Council and Ministry of Justice) called on these institutions to
make decisions which will enable the replacement or review of institutional
educational measures, replacement of detention, early release, parole, or even
pardon of sentences.

- A Virtual regional conference to mark International Human Rights Day with the
theme "Human rights in the pandemic period and the role of National Human
Rights Institutions”, in which two panellists from Civil Society Organizations
addressed the audience with their perspective on this issue.

OIK has a very good cooperation with different international organisations based in
Kosovo*. Among them the OSCE, which supports the OIK with different projects for
capacity building and promotion of the mandate. In 2020, they supported the OIK with
promotional videos against hate speech, hate crimes and for raising public awareness
against discrimination. The purpose of the videos was to raise general awareness about the
grounds of discrimination, hate crimes, hate speech, as well as to encourage victims to
report cases of discrimination and hate crime to the competent institutions. They were
broadcasted on several television channels as well as social networks, in December 2020.
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e Joint Declaration of the Ombudsperson and non-governmental organizations
of the Republic of Kosovo*, https://www.oik-rks.org/en/2017/12/10/joint-
declaration-of-the-ombudsperson-and-non-governmental-organizations-of-
the-republic-of-kosovo/

e Joint Statement of the Ombudsperson, UNICEF and KOMF (Coalition of NGOs
for the Protection of Children) - Call for Action "To give juveniles a chance",
2020, available at: https://www.oik-rks.org/en/2020/05/22/joint-statement-of-
ombudsman-unicef-and-komf/

Checks and balances

The outbreak of the COVID-19 pandemic and related counter measures affected in several
ways the national system of checks and balances, more details are provided in the COID-19
section below. Regarding more general issues:

Separation of powers

The OIK recently questioned the constitutionality of two laws.

The Law on Public Officials, which provides to the Government of the Republic of Kosovo*
power to establish a legal basis for employment of public officials in institutions of the
Republic of Kosovo*, including public officials in independent institutions (e.g. OIK) as well
as in other public sector entities, regardless of the specificities of the constitutional status of
these entities. The Ombudsperson considered that the Law on Public Officials did not take
into account the fact that organisational, functional and activity issues in various public
sector entities are regulated separately, in accordance with the Constitution of the Republic
of Kosovo* and with their organic laws. The Ombudsperson, among other things,
considered that the law violates the separation of powers, as it provided to the
Government power over legislative, judiciary and independent institutions.

The Law on Salaries in the Public Sector, which defines the system of salaries and bonuses
for public officials, who are paid from the state budget, and the rules for determining the
salaries of employees of public enterprises in Kosovo*. The Law authorizes the Government
of the Republic of Kosovo* and the Assembly of the Republic of Kosovo* to issue bylaws
for the implementation of this law. The Ombudsperson considered that this law and Annex
1 of this Law failed to carry the constitutional spirit in the sense of separation of powers,
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equality before the law, nor the guarantee of property rights. Furthermore, the
Ombudsperson considered that this law was not in compliance with the principles of the
rule of law, due to shortcomings in terms of its clarity, accuracy and predictability.

The Ombudsperson has raised, in the Constitutional Court, the issue of compliance with the
Constitution of the Republic of Kosovo* of the above-mentioned laws (Law no. 06/L-114 on
Public Officials and Law no. 06/L-111 on Salaries in the Public Sector), and requested

interim measures on both laws, in order to avoid irreparable damages due to the
implementation of these laws, in particular of the Law on Salaries.

On 30 June 2020, the Constitutional Court issued:

- the Judgment KO 203/19 regarding the assessment of the constitutionality of Law
no. 06/L-114 on Public Officials. The Court decided that: the referral was admissible
for review on merits; that the articles, challenged by the Ombudsperson are not in
compliance with the Constitution; and that the challenged law does not apply in
relation to the Kosovo* Judicial Council, Kosovo* Prosecutorial Council, the
Constitutional Court, the Ombudsperson Institution, Auditor-General of Kosovo*,
Central Election Commission, the Central Bank of Kosovo* and the Independent
Media Commission, as it violates their functional and organisational independence
guaranteed by the Constitution.

- the Judgment KO 219/19 regarding the assessment of the constitutionality of Law
no. 06/L-111 on Salaries in the Public Sector. The Court decided that: the referral was
admissible for review of merits; the challenged Law, in its entirety, is not in
compliance with the Constitution and therefore declared it invalid.

While these laws had nothing to do with the COVID-19 pandemic, it is worth noting that
the Constitutional Court has fulfilled the obligations and deadlines regarding the resolution
of the issues raised by the Ombudsperson despite the fact that it has been working in
aggravated circumstances due to the pandemic.

Access to information

During 2020, 62 complaints to the OIK were related to access to public documents. Of
those, 39 were received from the civil society and the media, while others were individual
complaints.

In most cases the responses of the institutions to accept applications are timely and within
the legal deadlines. However, the decision-making time for granting or rejecting access
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exceeds the time limits provided by law, despite the importance of providing information in
a timely manner. It has also been noted that delays are often due to a lack of human
resources. In cases where public institutions rejected access or granted limited access, they
often fail to provide a justification based on law. Furthermore, the state institutions,
holders, compilers or recipients of information, in most cases have not classified the
documents in timely manner, or not at all, as provided by Law no. 03/L-178 on
Classification of Information and Security Clearances. Failure to comply with this law opens
the way to arbitrariness in deciding whether to grant or reject access to public documents.
The Ombudsperson has reported this issue in previous years.

Since the declaration of the pandemic emergency, an excuse for delays in responding to
access applications has also been used to suggest that institutions are working with
reduced staff and remote work.

Another obstruction in the realization of the right of access to public documents derives
from the non-appointment of the Commissioner of the Agency for Information and
Privacy. In July 2019 entered into force the Law no. 06/L-081 on Access to Public
Documents, by which the information seeker can file a complaint to the Information
Commissioner within fifteen days, in case the public institution remained silent, has not
responded, or has rejected the application for access to public documents. The
appointment of the Commissioner by the Assembly of the Republic of Kosovo* has failed
three times (the first time, none of the candidates managed to qualify; the second time, the
selection failed due to the dissolution of the Assembly of the Republic of Kosovo*; the third
time, none of the candidates managed to get the required votes). The failure to appoint
the Information Commissioner has also hindered the issuance of bylaws for the internal
organization of the Agency, which (according to the Law on Personal Data Protection) must
have been issued 6 months after the entry into force of this Law (25 February 2019).

Judiciary

The Government of the Republic of Kosovo* issued decisions on the state of emergency in
public health, which limited the work of public institutions.

Electoral process

The Ombudsperson has monitored the process of the Early General Elections held on 14
February 2021. The OIK monitored this process in the field in almost all municipalities of the
Republic of Kosovo*. In general the process was orderly, except for some technical
problems which did not have an effect on the right to vote, or to be elected.
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NHRI as component of checks and balances

The Ombudsperson Institution of the Republic of Kosovo* has a strong constitutional and
legal mandate in monitoring how the mechanisms of checks and balances work and if
principles of rule of law, democracy and human rights are respected in the country.

1. Participation in legislative and policy processes

The OIK's mandate has in its duties to observe policies and laws adopted by national
authorities, in order to ensure that they are in compliance with international human rights
standards and good governance principles. The OIK then makes recommendations, such
as:

The OIK Annual Report 2019 had emphasized that the laws published in the Official Gazette
do not mention when provisions have been abrogated by the Constitutional Court.
However, it has recently been noticed that in the reporting period, the Official Gazette has
started to publish notices of the Judgments of the Constitutional Court regarding the
relevant laws, as recommended.

In order to protect the rights of children, the Ombudsperson Institution, on 12 August 2020
published a Report with Recommendations regarding the prevention of child marriages
and recommended the Assembly of Kosovo* to amend and supplement Article 16,
paragraphs 2 and 3, of Law no. 2004/32 on Family, respectively removing paragraphs 2
and 3 of Article 16. However, because of the health and political crisis, the Assembly of
Kosovo* has not taken any action in order to implement the recommendation in question.

2. Intervention before the courts

The Ombudsperson Institution may appear in the capacity of the Court’s friend (amicus
curiae) in judicial proceedings dealing with human rights, equality issues and protection
from discrimination, however it does not intervene on cases and other legal procedures,
except those related to administration of justice (delays of judicial procedures and failure to
execute judicial decisions). The Ombudsperson may nevertheless provide general
recommendations on the functioning of the judicial system, and can raise issues with the
Constitutional Court of Kosovo*.

The OIK has appeared in the capacity of court friend (amicus curiae) in 4 cases during the
reporting period, in court proceedings related to human rights, equality issues and
protection from discrimination. It also received several complaints against prosecutors and



from the cases investigated in four complaints have ended with Reports with
recommendations to the Basic Prosecution (BP) in Pristina.
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Functioning of the justice system

When it comes to judicial system, the Ombudsperson Institution has a limited mandate. It
may only make general recommendations on the functioning of the judicial system,
without interfering in legal cases and legal proceedings being conducted before the courts,
except in cases related to allegations on the administration of justice, namely delays in
court proceedings, and in the execution of judicial decisions.
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The national justice system has suffered from the backlog of cases for a significant period
of time, causing excessive length of proceeding, both in the processing of cases and the
enforcement of court decisions. This chronic problem in the domestic courts is the issue
stressed by the highest number of case received by the Ombudsperson. The current

circumstances created by the pandemic have only deepened the problem.

A huge number of monitoring of court proceedings is also an indicator that there is still a
perception of citizens about the lack of objectivity of judges in deciding their cases. In this
relations, the OIK has published two Reports with recommendations and a Letter with
Recommendation addressed to the courts.

The outbreak of COVID-19 virus imposed the need to take state protective measures aimed
at protecting public health. The Government of the Republic of Kosovo* issued decisions
on the state of emergency in public health, thereby limiting the work of public institutions,
including on the functioning of the judiciary. As a result, the activity in courts and the
prosecution was reduced to only reviewing cases where the public was not present, in
urgent cases and with reduced staff.

This new situation in the judiciary contributed to further deterioration of the efficiency of
ruling on court cases within legal time limits and this led to further increasing the court's
backlog at the national level. This in turn contributed to citizens' dissatisfaction with human
rights and freedoms, for the judicial protection of their rights.

It should be noted that citizens mainly complain about delays in proceedings for ruling on
cases by the courts as well as delays in the enforcement of final court decisions. In
accordance with the legal competencies that the Ombudsperson has in relation to the
judiciary (Law no.05 / L-019 on Ombudsperson, Article 16, paragraphs 8 and 9) the
Ombudsperson has published two reports with recommendations and a Letter of
Recommendation for the judiciary and in 4 cases has appeared as a friend of the court
(amicus curiae) in trials related to human rights, equality related issues and anti-
discrimination.

As already evoked in 2020 ENNHRI Rule of law report, the OIK found that the Law no. 06 /
L-111 on Salaries in the Public Sector law failed to convey the constitutional spirit in terms of
separation of powers, equality before the law, and the guarantee of property rights. The
OlIK also found it incompatible with the principles of the rule of law, due to deficiencies in
terms of its clarity, accuracy and predictability. On 30 June 2020, the Constitutional Court
issued the Judgment KO 219/19 declaring the Law unconstitutional in its entirety. It was the
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Ombudsperson Institution that challenged the law in question in the Constitutional Court,
considering it not in compliance with the Constitution of the Republic of Kosovo*.

In the Judgment, among others, the Constitutional Court ruled that “the Court noted some
serious conceptual and practical problems to the detriment of the Judiciary and
Independent Institutions. This is due to the fact that, if this provision were declared
constitutional, it would mean that whenever the Judiciary and other Independent
Institutions need to create a new position within their organizational chart, or change the
internal organizational structure depending on the need that may arise in the future — they
should address the Government to ask for permission and approval to create a new
position and to seek permission and approval to change the internal organizational
structure. The contested Law in the final decision-making chain, left to the Government the
decision to "approve” any proposal of the Judiciary. The Court found that this legal
regulation, without any doubt, in a flagrant way goes contrary to the notion of
“institutional, functional and organizational” independence of the Judiciary and
Independent Institutions.

The Ombudsperson Institution may appear in the capacity of amicus curiae in judicial
proceedings dealing with human rights, equality issues and protection from discrimination.
In this regard, the Ombudsperson during the reporting year has investigated cases of non-
execution of final court decisions which for years were not executed by the courts,
therefore these delays negatively affected the realization of guaranteed rights and citizens'
trust in the judicial system.

On 22 May 2020, the Ombudsperson together with the UNICEF Office in Kosovo* and the
Coalition of NGOs for Child Protection issued a Joint Statement on the protection of health
and life of juveniles deprived of liberty. The Declaration (addressed to the President,
Speaker of the Parliament, Parliamentary Committee on Legislation, Mandates, Immunities,
Rules of Procedure of the Assembly and Oversight of the Anti-Corruption Agency, Judicial
Council, Prosecutorial Council and Ministry of Justice) called on these institutions to make
decisions which will enable the replacement or review of institutional educational measures,
replacement of detention, early release, parole, or even pardon of sentences.

In spite of some cases which have been properly dealt with by the police and the justice
system, the OIK has noted a general impunity regarding the growing cases of threats,
physical assaults, breaches of security and prevention of free exercising of the journalist
profession during 2020 (see below).

Media pluralism and freedom of expression
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During the reporting period, there were no complaints filed within the Ombudsperson
Institution with regard to the regarding the free and pluralist media environment. The
complaints filed within the Ombudsperson institution by the media and journalists were
mostly with regard to the access to public documents (see checks and balances section

above).
However, the OIK welcomes and follows on any request in this field.

On May 3, 2020, on the occasion of World Press Freedom Day, the Ombudsperson
published a statement (link in references) focused on the importance of the media and the
global pandemic situation. The Ombudsperson stressed that in the existing circumstances,
with multiple challenges in almost all segments of life, reliable journalism, which is built on
professional and ethical standards, is vital for the processes in the country. Considering the
many obstacles in journalism, respect for media freedom and media pluralism are vital to
guarantee other rights and freedoms. Independence and professionalism in journalism
ensure transparency and accountability on issues of general interest and at the same time
sensitize the citizens for activism and participation in social, economic, cultural and political
processes.

The nature of their work makes journalists subject to threats or assaults, which makes it
challenging for the media to function effectively in disseminating information. Verbal or
physical assaults on journalists, threats through social networks or in any other form, violate
the constitutional rights to freedom of the media and freedom of expression and alert to
the fragility of the functioning of democracy and the rule of law in the country. The
authorities have a constitutional obligation to safeguard the necessary safety and security
of journalists, in fulfilling their role. At the same time, they are obliged not to interfere in
the work of the media and are obliged to provide transparency and grant access to official
information and documents, as essential components of the exercising of freedom of the
media, respectively freedom of expression and information.

In this context, the Ombudsperson shares his concern regarding the growing cases of
threats, physical assaults, breaches of security and prevention of free exercising of the
profession during 2020. In spite of some cases which have been properly delt with by the
police and the justice system, the OIK draws attention to the general impunity around
those cases. This contributes to an insecure environment for the work of the media and
indirectly paves the way for the self-censorship of journalists and the media. Also, the
persistent difficulties of journalists to access official information and documents are a
constant concern over the years.
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In this context, on 25 February 2021, the Ombudsperson reacted and condemned the
physical attack on journalist Visar Durigi, which he qualified as an attack on freedom of
expression as a fundamental right in a democratic society, and called on law enforcement
mechanisms to treat these cases with priority and seriousness, emphasizing the obligation
of the state to ensure the life, health and physical integrity of citizens and demanded that
all measures be taken to prevent such cases in the future.

References

e Ombudsperson’s statement on the World Press Freedom Day,
https://www.oik-rks.org/en/2020/05/03/ombudspersons-statement-on-event-
of-the-world-press-freedom-day/

e Reaction of the Ombudsperson related to the physical assaults against
citizens, https://www.oik-rks.org/en/2021/02/26/reaction-of-ombudsperson-
related-to-physical-assaults-against-citizens/

Corruption

The Ombudsperson Institution was not alerted of any such practice.

In compliance with the obligations arising from Law no. 06 / L-085 on the Protection of
Whistleblowers, the OIK has appointed the responsible person from the Institution for
issues related to whistleblowing, who reports directly to the Anti-Corruption Agency.

In order to determine the procedure for receiving and handling whistleblowing cases and
implementing the above-mentioned law, the responsible authority (Ministry of Justice) has
finalized the draft regulation which is expected to be voted in the Government of the
Republic of Kosovo*, in order to begin its implementation.

Impact of measures taken in response to COVID-19 on the national rule of
law environment

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection


https://www.oik-rks.org/en/2020/05/03/ombudspersons-statement-on-event-of-the-world-press-freedom-day/%22%20/t%20%22_blank
https://www.oik-rks.org/en/2020/05/03/ombudspersons-statement-on-event-of-the-world-press-freedom-day/%22%20/t%20%22_blank
https://www.oik-rks.org/en/2021/02/26/reaction-of-ombudsperson-related-to-physical-assaults-against-citizens/
https://www.oik-rks.org/en/2021/02/26/reaction-of-ombudsperson-related-to-physical-assaults-against-citizens/
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The COVID-19 outbreak and the authorities’ counter measures impacted many aspects
related to rule of law and human rights protection, such as:

Accountability of state authorities in the context of the COVID-19 pandemic

1. Assembly of the Republic of Kosovo*

In 2020, the Assembly of the Republic of Kosovo* has only adopted 17 laws. This small
number is a result of the irregular functioning of the Assembly and the Government, due to
political circumstances and those caused by the COVID-19 pandemic.

One of the most special events that occurred in the legislative process during the reporting
year is the adoption of the Law no. 07/L-006 on Preventing and Combating COVID-19
Pandemics in the Territory of the Republic of Kosovo*. This law was adopted by the
Assembly of the Republic of Kosovo* on 14 August 2020. This law aims to create the legal
basis for the state institutions of the Republic of Kosovo*, to combat and prevent the
COVID-19 pandemics, and was issued as a result of the assessments of the Constitutional
Court when deciding on the referrals filed by the President against the Government's
decision on restrictive measures, respectively against the restriction of freedom of
movement and freedom of gathering.

On 4 December 2020, the Assembly of the Republic of Kosovo* adopted the Law no. 07/L-
016 on Economic Recovery — COVID-19. This law aims to supplement and amend some
laws, in order to recover the economy of the Republic of Kosovo* after the negative effects
caused by the COVID-19 pandemic.

2. Government of the Republic of Kosovo*

The work of the executive during the reporting year is undoubtedly largely characterized
by the COVID-19 pandemic and its impact on the work of the executive.

The COVID-19 pandemic posed an unprecedented human rights challenge worldwide. The
circumstances created by the COVID-19 virus and the danger it poses to the life and health
of citizens require balancing between the right to life, which cannot be restricted in any
circumstances, and other rights for which the Constitution and International human rights
instruments allow restrictions in certain circumstances. The Ombudsperson considers that
the COVID-19 pandemic falls within the definition of threat to the health and life of citizens,
and the state is obliged to take measures to protect their life and health, which, among
other things and in general, was also the position of the Ombudsperson expressed in two
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opinions, which he has referred to the Constitutional Court regarding the Government'’s
decisions related to the restriction of the freedom of movement and freedom of gathering.

On March 13, 2020, the first two cases of COVID-19 in Kosovo* were confirmed, and as a
result, the Government of the Republic of Kosovo* began to take the first measures to
prevent the spread of this virus and issued: on March 30, 2020, Decision no. 01/19,
approving the Fiscal Emergency Package; on April 3, 2020 Decision no. 31/2020, approving
the Operational Plan of the Emergency Package; on April 17, 2020 Decision no. 06/25
supplementing the Fiscal Emergency Package.

The media reported that applying for the benefit of some measures of this Package has
been a complicated procedure. They also reported delays in the implementation of
payments of these measures. Salary delays also affected some workers from the Fiscal
Emergency Package due to the fact that their data were erroneously uploaded to the
system during the application for benefiting from this package etc. Individual complaints
on the matter have been submitted to the Ombudsperson, which are under investigation.

On April 15, 2020, with the decision of the government, strict measures of restriction of
movement entered into force. The Ombudsperson has closely followed the issuance of
decisions by the government, in order to impose restrictive measures to protect public
health from the COVID-19 pandemic.

The Ombudsperson, from March 15 to December 31, has received 64 complaints related to
the pandemic, of which 39 have been opened for investigation. While 9 other cases were
initiated ex. officio related to the pandemic situation, as follows:

- Based on the urgent request of the Constitutional Court to submit comments
regarding the imposition of an interim measure, following the request of the
President of the Republic of Kosovo* for the Court to provide an: “Assessment of
the issue of compliance of the Decision of the Government of the Republic of
Kosovo* no.01/ 15, dated. 23/03/2020, with the Constitution of the Republic of
Kosovo* regarding the restriction of fundamental rights and freedoms protected by
the Constitution.” Regarding the case, the Ombudsperson has sent an Opinion to
the Constitutional Court regarding case no. KO 54/20

- Case related with the decisions of the Ministry of Health for the restriction of the
freedom of movement during the pandemic (Decision no. 23811V / 2020, no. 229 /
IV /2020, no. 21411V / 2020, no. 23911V / 2020). The Ombudsperson has sent an
Opinion regarding the case no. KO 61/20, according to the notification of the
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Constitutional Court for the registration of the request for submission of comments
with ref. no.: KK 82/20, dated 20 April 2020.

Case related to the restriction of the right to privacy of citizens affected by COVID-
19, from the publication of their data by the media and journalists.

Case related to the provision of health services during the COVID-19 pandemic.
Case related to Decision no. 31/20120, dated 3.4.2020, of the Ministry of Finance on
the approval of the Operational Plan for the Fiscal Emergency Package.

Case related to the licensing of private laboratories for PCR and serological testing
by the Ministry of Health.

Case of A. G., who lost his life on May 3, 2020 while being quarantined at the
Student Center, at the time of the COVID-19 pandemic.

Case regarding the violation of the rights to access to health care services of
persons affected by HIV / AIDS and Tuberculosis (TB) in Kosovo* during the
pandemic.

The Ombudsperson has recommended to the Ministry of Health and National
Institute for Public Health of Kosovo* to act in accordance with the provisions of
Article 5, paragraph 1, of the Constitution and Law no. 02 / L-37 on the Use of
Languages, so that citizens and the public, in a timely and immediate manner, e.g.
through their official websites, inform them in both official languages of the
Republic of Kosovo* about the public health emergency situation caused by the
COVID-19 pandemic.

The Ombudsperson has also issued an Opinion regarding the requests for the
release of prisoners of certain categories during the COVID-19 pandemic. Through
this Opinion, the Ombudsperson, among others, reminded all competent bodies of
the Republic of Kosovo*, the absolute nature of the prohibition of torture and
inhuman and degrading treatment, which is envisaged by The Constitution of the
Republic of Kosovo*, with the relevant country legislation, as well as with
international human rights standards. The Opinion recommended the authorities to
apply the CPT standards in order for the persons deprived of their liberty to be
guaranteed the level of health care available to other community. Competent
authorities, if necessary, to provide medical care to prisoners outside prisons and
detention centres. It also urged competent authorities to impose alternative
sanctions on remand detention in order to prevent an increase in the number of
prisoners and not to risk the principle of maintaining social distance, which is one of
the measures proclaimed by the WHO in the fight against COVID -19.

Judiciary
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The Government of the Republic of Kosovo* issued decisions on the state of emergency in
public health, which limited or in some cases even stopped the work of public institutions.
These decisions also had negative impacts on the functioning of the judiciary and reduced
the work of the courts and the prosecution to only reviewing cases where the public is
excluded, in urgent cases and with reduced staff.

This caused further deterioration in the efficiency of courts’ decisions within legal deadlines
and increased the number of unresolved cases at the national level. This affects citizens'
dissatisfaction with human rights and freedoms, for the judicial protection of their rights.

Electoral process

The Ombudsperson noted that at the polling stations where the monitoring was
conducted, Covid-19 protection measures were not fully implemented, as the masks were
not used by all voters, and the necessary distancing was not maintained. According to the
Ombudsperson, this could endanger public health, which could have major repercussions
on the citizens of the Republic of Kosovo*. Finally, the Ombudsperson highly appreciates
the organization of the General Elections by the Central Election Commission (CEQ).

Trust between state authorities and citizens

The work of the executive/ state administration for 2020 was clearly characterized by the
COVID-19 pandemic to a large extent and the impact on its work.

The circumstances created by the COVID-19 virus and the threat caused to the life and
health of citizens have contributed to taking measures to restrict human rights, especially
the right of movement and freedom of assembly, in order to protect the life and health of
citizens.

Restrictive measures taken by the executive have not been welcomed by citizens and
businesses and certain executive's decisions have been sent to the Constitutional Court to
assess their constitutionality, and the Court has found human rights violations. In that
regard the Ombudsperson has provided his opinions to the Constitutional Court.

The state administration has operated with limited human capacities, focusing only on
emergency work thus preventing citizens from fulfilling their claims and complaints. In
many cases, the Ombudsperson has been notified by the state authorities that they are not
able to respond to the latter in a timely manner and this has not been welcomed by the
citizens.
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Civil society space

The lockdown, in Kosovo* as in any other country, significantly reduced the space for civil
society activism. In spite of this, many civil society organizations were very vocal on
different human rights issues during the pandemic period.

Long term implications of the pandemic

1. Children’s rights

With regards to child rights, the long term implications of COVID-19 have been most visible
in three domains: education, access to social and health services and mental health. With
the transition from school to online learning, consequences on education have been
twofold as affecting both access to and quality of education. Disruptions of the learning
process can potentially result in a larger share of students becoming illiterate and dropping
out of school . In particular, Ashkali, Egyptian and Roma children have had difficulties
accessing technological and internet equipment. An appropriate curricula is being
developed to address the needs of children with disabilities. Furthermore, the rise of
domestic violence as well as the psychosocial stress caused by home confinement, isolation
and the pandemic overall have continuously affected the mental health of children. The
Ombudsperson specifically has requested that institutions include specific measures to
support children in difficult economic situations when approving support packages,
accompanied by sustainable funding to alleviate the health, social and economic crisis
caused by COVID-19.

2. Impact in the economy and jobs

While restrictive measures may have had a positive impact on slowing the spread of the
virus, and on preventing the escalation of the health crisis in the country, the effect and
consequences of closing the economy will have severe impacts. People losing jobs will
deepen poverty and inequality.

3. Judicial system

The Kosovar judicial system had a long-term problem of the backlog of cases, which will be
even worsened by the pandemic, because of the cases that may be brought that are
related to the pandemic (losing jobs, Government recovery packages, non-provision of
adequate health care).

Actions taken by the OIK
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The OIK has undertaken a lot of activities aiming to fulfil its constitutional and legal
mandate, from which (in addition to organization of a regional conference and various
meetings with the highest representatives of the institutions in the country, international
and civil society organizations) the most important ones are:

1. Reports with recommendations:

1. On 27 January 2021, the Ombudsperson, has published the Ex. Office Report with
Recommendations No. 698/2020, which assesses the access to health care services for
persons affected by the Human Immunodeficiency Virus (HIV) and Tuberculosis (TB), during
the COVID-19 pandemic period in Kosovo*, with a human rights-based and non-
discriminatory approach, in relation to universal health coverage, as an objective of the
2030 Agenda for Sustainable Development, as well as to draw authorities’ attention to the
importance of adequate treatment of persons with HIV / AIDS and TB, given the
detrimental consequences that their ongoing failure to get treatment might cause.

2. On 3 February 2021, the Ombudsperson, published Ex-Officio Report with
Recommendations no. 365/2018, concerning the issue of lawfulness of procedures with
regard to hydropower plants in the country and access to documents related to
hydropower plants.

3. On 12 March 2021, the Ombudsperson published the Ex officio Report no. 434/2020,
which deals with the assessment of the realization of health rights during the period of the
COVID-19 pandemic in Kosovo*. The report deals with access to health care and treatment,
mainly in secondary and tertiary level institutions, focusing in particular on restrictions on
the provision of health services (specialist visits and selective operations), for persons who
were not infected with COVID-19. The report covers the period from March to September
2020. Based on the collected facts and analysis of relevant laws which define the right to
provide health services in Kosovo?*, it was concluded that during the health emergency in
the Republic of Kosovo* there were violations of fundamental human rights and freedoms.
Relevant authorities have failed to meet constitutional and legal obligations to citizens who
have potentially needed health services. Among other things, the report finds that the
actions of the health authorities to discontinue selective operations and specialist
ambulances had no legal basis, and also left no alternative as to where these persons could
be treated and the state had not assumed its responsibilities.

2. Statements:



7 N
ENNHRI

1. Statement of the Ombudsperson related to the measures for the prevention of the
Covid-19 pandemic during the election campaign for the 2021 General Elections

2. Statement of the Ombudsperson on the Universal Children’s Day (mentioning COVID-19
impacts)

3. Ombudsperson'’s statement on the occasion of International Day for the Elimination of
Violence against Women (mentioning COVID-19 impacts)

The Ombudsperson also went on with its usual activities addressing non-COVID-19 related
issues, e.g. Reports with recommendations on equal access to interurban transport of blind
persons and on danger posed to citizens by stray dogs, Legal opinion on the legal identity

of unregistered persons, Statements at the occasion of the Pride Week, or following a
physical attack against a journalist.

References

Report with recommendation, H.K versus Ministry of Infrastructure,
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Ombudsperson’s legal opinion in the capacity of friend of the court (Amicus
Curiae) for the Court of Appeals, Basic Court in Prishtina, Basic Court in Pejé,
Basic Court in Mitrovicé — Ex-officio No.148/2020, https://www.oik-
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e Ex-Officio Report with Recommendation no. 517/2019, regarding the danger
posed to citizens by stray dogs, https://www.oik-rks.org/2020/11/02/raport-
me-rekomandime-ex-officio-rasti-nr-517-2019-ne-lidhje-me-rrezikun-ge-i-
kanoset-qytetareve-te-republikes-se-kosoves/ https://www.oik-
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6982020-on-the-access-to-health-care-services-for-people-affected-by-the-
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e Ombudsperson’s statement on the occasion of the Pride Week,
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international-day-for-the-elimination-of-violence-against-women/

Most important challenges due to COVID-19 for the NHRI's functioning

The OIK, despite the challenges which arose in early 2020 due to the Covid-19 pandemic,
has taken various initiatives in accordance with the constitutional and legal mandate in
terms of promoting and protecting human rights and fundamental freedoms. As the health
emergency presented a challenge for the OIK in terms of carrying out promotional
activities, the institution, through the existing capacities with the maximum of efforts,
adapted the realization of activities to the measures against the pandemic.

In the first two months of 2020, the planned promotional activities were carried out in the
field, while from March of the same year, many were converted into virtual activities and
carried out through various platforms due to restriction measures. In addition, the
institution was present in several TV media programs and awareness raising video clips.
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Challenges of the institution in general

The decisions of the Government of the Republic of Kosovo* with regard to Covid - 19,
required all the institution the OIK to limit services to the citizens, closing complaints’
admission offices, in the Headquarters and regional offices, which has made it difficult for
citizens to file complaints according to previous practice.

Nonetheless, the institution has advised the citizens to address their complaints through
mail, telephone calls and Post office. However, this has led to a decrease in the number of
complaints of approximately 35 percent compared to last year. According to the past
practice, the citizens of the country prefer to come to our offices to file complaints. But the
reason for the decrease in complaints may have been the lack of technology tools for their
submission, as well as the emergency functioning of the state administration.

Work as National Preventive Mechanism (NPM)

Kosovo* NPM is authorized to conduct unannounced visits to all places of deprivation of
liberty, including here psychiatric institutions and social care homes. In 2020, when the first
COVID-19 cases were contracted, the NPM suspended its visits to all places of deprivation
of liberty based on "Do no harm" principle. During this period of visit suspension, the NPM
made available 4 cell phone numbers through which the persons deprived of their liberty
were able to contact NPM staff members at all times. Also, regular contacts were
maintained with the competent authorities.

During the total lockdown the NPM published a legal opinion regarding the treatment of
persons deprived of their liberty in the times of pandemics, and a report with
recommendations on NPM visits to a number of police stations. This legal opinion was
based on CPT Statement of Principles and SPT Guidelines for Governments of treatment of
persons deprived of their liberty during COVID-19.

When some of the restrictive measures were eased by prison authorities, the NPM resumed
its visits, which in most cases were Ad Hoc visits and therefore avoiding full assessment
visits due to COVID-19. In total, it has carried out 56 visits to all places of deprivation of
liberty. The authorities never obstructed the NPM in conducting its duties, which illustrates
the general very good the cooperation between the NPM and the authorities.

The main focus of the NPM Ad Hoc visits during the COVID-19 was on treatment of
persons deprived of their liberty, possible overcrowding, provision of health care, and
restriction of contacts with the outside world. It received no complaints regarding
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treatment by authorities, no overcrowding was noticed, and the health care, despite
complaints received, was found to be adequate during that period.

Restriction of contacts with the outside world was compensated by enabling contacts
through Skype and other means of electronic communications. The NPM received
complaints regarding temporary suspension of sentences and complaints against decisions
of Panel of Release on Parole, which could however not be acted on as the NPM has no
mandate to review decisions issued by the above-mentioned bodies.
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visits-to-police-stations/
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Accreditation status and SCA recommendations

The Montenegrin NHRI was first accredited with B status in May 2016. The SCA encouraged
the NHRI to advocate for the formalization in its enabling law of an open, transparent and
merit-based selection process to ensures pluralism and the selection of skilled staff.
Similarly, the SCA encouraged the NHRI to keep advocating for the explicit inclusion of a
promotional mandate and the responsibility to encourage the ratification or accession to
international instruments. Finally, the SCA recommended the introduction of a

legally based power enabling the NHRI to independently determine its staffing structure, as
well as the provision of adequate resources to allow the NHRI to independently manage its
own budget, in line with its extended mandate.

Impact of 2020 rule of law reporting

Follow-up by State authorities

The Institution has no information on possible initiatives by state authorities. However, the
institution of Montenegro Ombudsman is recognized for its open and accessible attitude
towards various initiatives that contribute to the promotion of human rights and freedoms.
Despite the challenges posed by the COVID 19 pandemic, the institution managed to
maintain contacts and cooperation thanks to the network platforms on which international
gatherings are organized.

Impact on the Institution’s work

Rule of law promotion has been an intrinsic part of the work of the Ombudsman Institution
since its inception. The institution has a mission to promote the rule of law trough its daily
work, working on complaints, with promotional activities, initiatives and good practices
from other countries that have proven to be effective. The 2020 ENNHRI rule of law report
served as a platform for working and exchanging information with ombuds institutions
regionally and internationally. Planned and transparent adoption of legal norms, published
and accessible laws along with the prohibition of retroactive validity of regulations,
predictability of legal norms and efficiency of the judiciary are some of the key postulates
of the rule of law. In exercising the rule of law, one should take into account inclusion,
participation, transparency in the adoption of norms and planned adoption, with the
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timeliness and efficiency of the judiciary. Following the developments in this
area, Ombudsman gave a presentation on "Key Challenges in the Rule of Law" at the
opening of the School of Political Studies, organized by the NGO Civic Alliance.

References

e www.ombudsman.co.me

Follow-up initiatives by the Institution

During 2020, the Institution held a large number of meetings (mostly online) with the

civil society sector, regional/international ombudsman institutions and international
partners. ENNHRI Rule of Law Report- 2020 is being used for raising awareness on rule of
law through meetings with civil society sector and relevant stakeholders. The Report

is available on the Ombudsman’s webpage. Also, the European Commission Rule of Law
Report was used as a source of information for the Annual Report of Ombudsman for
2020, which is to be discussed in the Parliament and presented to the general public via
live TV broadcast.

An Instagram account has been opened as an additional channel of communication and
promotion; the ombudsman's website has been redesigned. The novelties are subsites for
each individual area of work of the Ombudsman - public administration and justice;
protection from abuse, security and NPM; rights of the child, youth and social protection;
protection against discrimination, vulnerable groups and gender equality. The new content
and platforms will make the site more accessible for all interested especially to children and
people with disabilities.
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Independence and effectiveness of the NHRI
Changes in the regulatory framework applicable to the Institution

There have been no major changes to the regulatory framework in which the Institution
operates. The Institution of the Protector of Human Rights and Freedoms of Montenegro,
in accordance with the Constitution of Montenegro and the Law on the Protector of
Human Rights and Freedoms of Montenegro, as an independent state body, takes
measures to protect human rights and freedoms when violated by an act, action or inaction
of state institutions, state administration bodies, local self-government bodies and local
administration, public services and other holders of public authorities. Also, the Protector
takes measures to prevent torture and other forms of inhuman or degrading treatment and
punishment, as well as measures to protect against discrimination. The Protector also has a
broader mission to promote human rights.

The legislative framework for the functioning of the Institution is in line with the acquis and
international standards. There are still some legislative gaps to be filled to ensure full
compliance with the recommendations of international organizations regarding the
strengthening of administrative capacities, the manner of selecting office holders (in order
to eliminate the possibility of blocking the process) and strengthening financial
independence in accordance with the recommendations of the EU, the Council of Europe
and the UN. In accordance with the recommendations of the competent UN

committees, the Institution also planned to further strengthen international cooperation
and fulfil the recommendations on the

implementation by Montenegrin state authoritiesof the UN Convention on the Rights of
Persons with Disabilities and the Convention on the Rights of the Child and the
recommendations of ECRI and the CoE Advisory Committee on Minority Rights.
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Enabling space

The Ombudsman has seen positive developments in the exercise of its functions in 2020:
largest number of received cases in one year (1031) since the establishment of the
institution; high percentage of completed cases (almost 86%); largest number of
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recommendations sent to the competent authorities within the cases resolved during one
reporting year (357); continued good practice of drafting opinions with reference to
relevant domestic and international practice and in particular to the decisions of the
European Court of Human Rights.

The Institution plans for 2021 include: further strengthening the visibility of the

Institution for citizens and promotion of its competencies, especially at local level and
among vulnerable groups; maintain a high level of presence in international gatherings and
activities, especially through membership in networks; improve and concretize cooperation
with civil society organizations dealing with the protection of human rights and freedoms,
especially vulnerable groups. Representatives of the Ombudsman's Institution will continue,
as observers, to contribute to working groups for the drafting of laws, bylaws, strategies
and other documents with the aim of more effectively combating discrimination.

In addition to cooperating on some complaints, the Ombudsman cooperates with public
institutions at several levels. Its representatives take part in numerous gatherings, events
and meetings organized by bodies, institutions of the executive, legislative and judicial
branches.

Cooperation with state bodies, state administration bodies, local self-government bodies
and local administration bodies, public services and other holders of public authority in
acting upon the Ombudsman requests has improved, especially as regards authorities’
readiness to eliminate certain irregularities that could lead to violation of human rights and
freedoms.

By resolving citizens' complaints, the Ombudsman strives to contribute to the improvement
of the work of state and local self-government bodies, as well as other holders of public
authority, by pointing out problems and making recommendations for action. As noted in
several previous annual reports, cooperation with public administration institutions is
improving, primarily due to the change of attitude and acceptance of the role of the
Ombudsman as a corrective mechanism that contributes to the professionalization of

the system as a whole. However, it still happens that some bodies do not react timely or at
all upon the Institution’s recommendations.

The Report of the European Commission for Montenegro [SWD (2020) 353 final, Brussels,
6.10.2020] assessed that the institution of the Protector has good visibility, reach and
productivity and that confidence in its work is increasing. It is also said that the

and institutional framework for the functioning of the institution of the Protector has been
regulated. However, in spite of being largely regulated, it is an important challenge to
ensure that national human rights legislation is effectively enforced.
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Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

The coronavirus epidemic in Montenegro was first officially declared on March 26, 2020. In
the new circumstances, the Institution of Ombudsman had to adjust its work with the
recommendations of the competent institutions, but also to remain at the level

of international standards. Compared to the previous year (2019), 2020 was marked by an
increase in the total number of complaints filed, which resulted in an increase in the scope
of work in all segments of the Institution's competences This impacted especially the
process of preparing opinions due to the complexity of complaints filed by citizens and
their attorneys as well as the application of standards of the European Court of Human
Rights and other international instruments for the protection of human rights.
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Human rights defenders and civil society space

The Ombudsman of Montenegro supports human rights

defenders (HRDs) through its work on individual cases, joint activities and human rights
education. Raising public awareness on the pressure faced by HRDs and ensuring their
protection remains one of the Institution's priorities. Protecting defenders is a challenge on
national and international level.

The Ombudsman participated in a two-day online meeting with state bodies, NHRIs and
civil society organizations in Montenegro on the findings and recommendations of the
ODIHR (link in references below), emphasizing the situation regarding HRDs. ODIHR visited
Montenegro in order to examine the situation of human rights defenders in the country,
including gaps and challenges in the protection of human rights defenders as well as good
practices in this area.
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The Ombudsman deputy and advisers participated in working groups that discussed the
implementation of the recommendations in four thematic areas, identifying shortcomings
and challenges in protecting HRDs, as well as possible ways to cooperate with the ODIHR
and other OSCE structures in implementing the recommendations. The main objectives
identified are:

o better protect HRDs through effective investigations into attacks and the conduct of
criminal proceedings

e create a database on attacks on HRDs in order to increase accountability

e strengthen mechanisms to prevent defamation campaigns, negative publicity or
stigmatization of HRDs and their work

Employees in the NGO sector and the media are HRDs and as such must be protected and
supported.

The Ombudsman of Montenegro remains a dedicated partner in cooperation with civil
society organizations and HRDs trough joint initiatives/trainings/ and other forms
of cooperation in order to improve the situation in this area.

A strong civil society sector significantly affects the democratic capacity of society as a
whole in Montenegro and is needed to lead to the necessary reforms in the process of
Euro-Atlantic integration.

The state is obliged to provide a supportive environment for the work of NGOs and HRDs
in terms of funding transparency, availability of information and participation in the
decision-making process. In practice, decisions on the allocation of funds need to be
aligned with funding objectives.

One of the main objectives of the Institution plans for 2021 is to improve and concretize
cooperation with civil society organizations dealing with the protection of human rights
and freedoms, especially vulnerable groups.
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Checks and balances

The reporting year 2020, compared to the previous year (2019), was marked by an
increased number of complaints submitted to the Institution. This increase

was an additional challenge but also an indicator of increasing confidence of citizens in the
work, efficiency and quality of work of this Institution.

During 2020 there occasionally were delays in the statements of public administration
bodies, which was partly influenced by the COVID-19 infection of

some employees, teleworking, but also due to the period of

transition after parliamentary elections.

The analysis of the submitted complaints continues to show that citizens complain about
the slowness, inefficiency and difficulties in exercising their rights before state
administration bodies, local self-government, local government and other entities
exercising public authority. Citizens complain that they feel unequal before the law.

All this indicates that public administration bodies still do not sufficiently provide effective
protection of rights, and that they frequently do not act in accordance with the principles
of good administration. The public administration system should be more transparent and
accessible to all citizens, it should be better organized and prepared to respect human
rights and freedoms and create opportunities for the exercise of these rights. It is necessary
for administrative bodies to improve their written communication with citizens, which
implies consistent application of the provisions of regulations in the field of administrative
procedure, especially regarding delivery, both in the first and second instance

proceedings.

As part of the national system of checks and balances, in 2020, the Protector submitted
one initiative for amending the law and two opinions on a draft law in order to improve
human rights and freedoms, namely:

e Recommendation submitted to the Ministry of Justice on the introduction of a
formal legal remedy regarding the protection of the right to a trial within a
reasonable time, foreseeing various procedural guarantees to speed up the
procedure and to compensate the citizen where appropriate. The Ombudsman
notes that the Montenegrin legislative system for protection of the right to a trial
within a reasonable time before the Constitutional Court of Montenegro suffers
from systemic weaknesses, that hinder the functioning of an otherwise effective
system (given that a constitutional complaint is an effective remedy for protection of
the right to a trial within a reasonable time).
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o Opinion on the Draft Law on Amendments to the Law on Pension and Disability
Insurance.

e Opinion on the Draft Law on Internal Affairs in part "Application of police powers
towards persons with disabilities".
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Functioning of the justice system

In 2020, 40 complaints were received by the Ombudsman related to the work of courts.
The citizens mostly complained about the legality of court decisions, mostly in civil matters,
in which direction the Protector pointed out its incompetence.

In a number of cases, the court with which the complainant was unsatisfied would remedy
the violation. The follow-up on complaints against the work of courts suggests that the
courts recognize the importance of timely and urgent action, while respecting the
procedural and legal guarantees of the parties to the proceedings, in order to ensure
protection of the right to trial within a reasonable time.

The year 2020 was marked by an increase in the number of complaints in relation to the
work of state prosecutor's offices concerning the investigation and prosecution

of criminal acts. Based on its work on the complaints,

the Ombudsman issued a opinion stating that the rights of the injured parties in the pre-
trial proceedings who filed a criminal complaint were not adequately protected, and that
the injured parties were not informed about the actions taken or on the state of the
proceedings upon the filed criminal report.

The Ombudsman noticed a significant increase in complaints concerning the length of
proceedings before the Constitutional Court and identified this issue as a systemic
shortcoming in the sense that a citizen does not have an effective remedy to protect the
right to a trial before the Constitutional Court. The only option available to citizens to
protect this right is to apply to the European Court of Human Rights in Strasbourg.
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The Ombudsman also noted that the courts’ awareness of their obligation to apply EU
Directives and other relevant binding international legal instruments is not at a
satisfactory level.
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Media pluralism and freedom of expression

In 2020, given the pandemic context, the importance and "sensitivity" of topics and events,
including numerous incidents, cooperation of the Protector with the media was very
intense. The Ombudsman Institution maintained a high level of transparency regarding the
reporting on its activities, publishing 189 pieces of information on its website in 2020.

On the Day of Journalists, the Institution reminded that respect for the principles of free
and professional journalism is important for the realization of human rights and freedoms
and the overall progress of every society, and condemned unacceptable pressure of any
kind on journalists and media editorial policy. Among the issues most discussed in 2020
relating to media and freedom of expression were: the call to meet the election day in
order to maintain an atmosphere of tolerance and respect; concerns about obstruction of
media representatives on work assignments; protection of the best interests of the child in
the pre-election period and other situations that may be inappropriate for their age; hate
speech graffiti in Berane settlements; hooligan outburst against some religious and
national backgrounds on the occasion of a football match; events in local areas where
there was a disturbance of public order and peace, in relation to which the Protector’s
institution called to calm tensions and pointed to the need for constructive dialogue.

At the meeting with the Media Syndicate, the Ombudsman concluded that journalists
played an important role and made a great contribution to the overall response of the
society to the outbreak of the Covid-19, but their labour rights and working conditions
were further endangered during the pandemic.

In 2020, more often than in previous years, the Institution pointed out the exposure to
online violence and threats to public officials and other public figures (politicians,
journalists, analysts, civil society activists, individuals from the judiciary, prosecutors, police,
etc.). The influence of the media on socio-political processes was very pronounced in 2020.
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During the year, the Institution called for respect of the rules of

the journalistic profession in order to calm tensions, especially in municipalities where
religious and nationally motivated incidents have been reported. Many journalists
contacted the Ombudsman, addressing issues such as employment status, protection
against discrimination, the attitude of the police (exceeding authority) towards journalists
on duty (e.g. in public gatherings), denial of attendance to an event, due to the comments
they were exposed to on social networks and portals, statements of public figures about
them as well as omissions in the reporting of other media, i.e. violations of the Code, laws
and the like.
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Impact of measures taken in response to COVID-19 on the national rule of
law environment

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

The past year was characterised by serious challenges affecting the enjoyment of
human rights and freedoms. Such challenges were closely linked to the current socio-
political context, the global pandemic, the economic crisis, a deepening polarization of
society, the increased presence of specific forms of civil disobedience, the need for urgent
and effective measures to combat the spread of the epidemic, closing borders, difficult
communication, rising tensions in the framework of the elections, intolerance and lack of
culture dialogue, violent communication and hate speech on social networks, further
vulnerability of vulnerable groups (people with disabilities, LGBTIQ + people, elderly
households, women in rural areas, victims of domestic violence, unemployed and others)
and lack of adequate substantive basis to regulate special situations.

In general, human rights and freedoms have been at risk due to the current socio-political
events and circumstances. Although we cannot speak of mass and systemic violations,
there have been obvious violations deriving from restrictions on rights and

freedoms assessed in the light of international human rights standards and the way in
which they are implemented in the national legal order. The crisis also has caused a
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certain stagnation of human rights in the economic and social spheres, and numerous
dilemmas in relation to other dimensions of human rights, especially when it comes to the
so-called welfare rights.

Similar to most countries in the world, Montenegro has declared an epidemic urgency on
its territory on two occasions, depending on the evolution of the epidemiological

situation. Out of two options for the state to react — formal derogation from human rights
obligations in case of extraordinary circumstances that threaten the survival of the

nation, or restrictions on certain human rights and freedoms in accordance with
international legal standards - Montenegro chose to adopt targeted restrictions. In view of
the novelty of the emerging challenges, it is difficult to assess that decision at this

stage from the rule of law and human rights perspective. It is necessary to consider

the manner and means used for the purpose of the introduced restrictions, and especially
the short time limits in which such restrictions were prescribed and placed into legal
transactions within the national legal order. When imposing restrictive measures, states are
required to strike a balance between protecting health and respecting individual human
rights. International human rights treatiesallow for the restriction of or derogation to rights
for the purpose of protecting public health. There are strict criteria for when, how and to
what extent certain rights may be restricted.

Restrictions on human rights adopted by the Montenegrin government included:

 limitation of social contacts, including within families (e.g. children and parents not
living together) and for people who are in any way dependent on communication
with relatives and other close persons (older persons in care homes, sick and
immobile persons, guardians and persons supporting or caring for such persons),
the status of persons deprived of their liberty in relation to contact with their
families, especially children.

e limitations to freedom of movement: ban on leaving the place of residence, partial
blockade of borders, ban on movement at certain times

 limitations to freedom of assembly: restriction / ban on public gatherings

e privacy rights: restriction of human rights in relation to violations of privacy rights,
including measures of mandatory testing or vaccination, mandatory wearing of
masks and application of the same measures in relation to different categories of
citizens (children, persons with respiratory diseases, allergic persons, etc).

o others: ban on commercial activities, primarily provision of services, ban on
communication between local communities
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During the year, the Ombudsman Institution initiated more frequent and direct contacts
with state bodies in order to obtain as much information as possible about the introduced
measures, manner of implementation, suggestions on possible corrections of imposed
measures in order to protect certain categories, labour relations and other current issues
during the measures.

The consequences of the pandemic have already shown exposure to additional risk for
several vulnerable groups (unemployed, low-income people, older persons, persons with
disabilities, women and children, victims of domestic violence, LGBTIQ+ population).
Bearing in mind that the state budget was largely limited by the consequences of the
pandemic, it is certain that the state authorities will continue to face a great challenge to
ensure the realization of primarily economic and social rights.

The conclusion is that the national legal order was unprepared for the pandemic, ie that
certain regulations remained vague when it comes to the possibility of introducing
restrictions in the exercise of human rights and freedoms. On the other hand,

the Ombudsman warned that any different treatment in the same/similar situations leads
to legal uncertainty.

At the meeting with the Media Syndicate, the Ombudsman concluded

that journalists played an important role and made a great contribution to the overall
response of the society to the outbreak of the Covid-19, but their labour rights and working
conditions were further endangered during the pandemic.

The Golden Advisers of the Ombudsman (Network formed in 2014 with a view to
promoting children' s right to participation) highlighted the problems faced by students,
primarily in the field of exercising the right to education.

The Ombudsman's attention was also focused on persons deprived of their liberty as well
as persons serving prison sentences.

Most important challenges due to COVID-19 for the NHRI's functioning

The year 2020 was very special and different due to the appearance and consequences of
the COVID19 virus pandemic, globally and for Montenegro. Through its work on complaint,
the Ombudsman Institution noticed that there was no obstruction in the number of
unresolved cases, that there was no significant delay in administrative proceedings, or
violation of the right to a fair trial within a reasonable time. The parties actively participated
in the proceedings with respect to health measures

During the strictest quarantine period, from the end of March to the beginning of
May 2020, a team of employees on duty worked from the Institution, led by the
Ombudsman. With the easing of measures from May 4, all employees in good
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health returned to their jobs, in full respect with the recommended precautions (limited
presence of several people in the same space, social distance, use equipment and means
for disinfection, room ventilation, etc.).

The coronavirus epidemic in Montenegro was first officially declared on March 26, 2020. In
the new circumstances, the Institution of Ombudsman had to adjust its work with the
recommendations of the competent institutions, but also to remain at the level of
international standards. Compared to the previous year (2019), 2020 was marked by an
increase in the total number of complaints filed, which resulted in an increase in the scope
of work in all segments of the Institution's competences This impacted especially the
process of preparing opinions due to the complexity of complaints filed by citizens and
their attorneys as well as the application of standards of the European Court of Human
Rights and other international instruments for the protection of human rights.

In the first half of 2020, the Institution suffered from an incomplete deputy staff and from
an insufficient number of executors in professional jobs; lack of financial resources for the
implementation of all activities from the mandate of the Institution; the establishment of a
national network for protection against discrimination was not implemented in 2020, due
to the situation caused by Covid-19; the epidemiological situation did not allow the
organization of the Protector's Day according to the established methodology. There were
examples of inadequate understanding of the mandate, competencies and obligations of
opinion with the recommendations of Ombudsman especially by the professional public
(decision makers, lawyers, institutions) and those who directly apply the regulations and
decide on the rights and interests based on the law. There were also cases of ignoring the
Protector's recommendations, especially in relation to complaints related to the long
duration of administrative proceedings (which last for several years), as well as ignoring
requests for a statement, which was an obstacle to more prompt action of the Protector in
certain cases. A special challenge in 2020 year was the dilemma regarding jurisdiction over
the work of courts, which concerns "abuse of procedural powers", especially having in mind
the imperative norm of the law which prescribes that the Protector does not perform
instance control of court work, nor can change or abolish or annul their acts.

It was not possible to carry out activities involving direct communication with children such
as creative-educational programs on the rights of the child and visits to educational/social
and child protection institutions. The pandemic further aggravated the situation of children
and families living in poverty, and contributed to the increase of socially vulnerable families
due to unemployment.
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In addition to working on cases, as the main activity, the Ombudsman carries out a number
of other activities within his mandate in the field of the protection and promotion of human
rights and freedoms.

The Ombudsman organised diverse events in 2020:

e COVID related such as conference on "(Dis) respect for human rights the Covid-19
pandemic” (in cooperation with traditional partners of the NGO Civic Alliance, the
EU Delegation to Montenegro and the Council of Europe) and an event on
International Children's Day, November 20, in the presence of the President of
Montenegro, invited to discuss the exercise of the right to education in a pandemic.

o On other issues such as the Ombudsman'’s presentation on "Key Challenges in the
Rule of Law" at the opening of the School of Political Studies (organized by the Civic
Alliance), the co-organisation of the multi-day program to mark Human Rights Day
(December 10), and, as part of a project supported by the Council of Europe, the
Protector's Institution produced a brochure "No one must touch you" in 2019, which
presents the basics of the Council of Europe Convention on the Ombudsman of
Children against Sexual Exploitation and Sexual Abuse (Lanzarote Convention)
children in connection with this topic.

The Ombudsman also cooperated with the National Coordination Body and exchanged
information with the aim of resolving the problems pointed out by the citizens on the
influence of the COVID on the functioning of human rights and freedoms. Most often they
referred to the area of labour and legal relations, realization of health and social protection,
application of health and sanitary measures (self-isolation and quarantine measures,
restriction of movement, separation from family, provision of existential needs of people),
problems arising from measures of restriction of movement, farms, etc.), protection of
vulnerable groups, issues related to education at home; non-response or delay in the
answers of state bodies as well as other issues related to proceedings before public
authorities, services and other holders of public authority. The epidemiological situation
has made it impossible to carry out the Institution’s field activities and tours to a large
extent. However, following the demands of citizens and our assessments, the

Institution decided to organize visits to facilities intended for quarantine accommodation of
citizens throughout Montenegro.

Sectors of the Ombudsman Institution monitored the situation of certain categories of the
population at special risk. This applied to children, the elderly, people with disabilities, the
Roma population, persons deprived of their liberty or restricted in their movements on
various grounds, and others.
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For that purpose, the Institution tried to get as much information as possible in direct
contact with state bodies about the introduced measures, the manner of implementation,
suggestions on possible corrections of the imposed measures in order to protect certain
categories, employment during the measures. The Institution also shared relevant
international standards and recommendations, obtained by exchanging data with foreign
partners.

In this regard, a preventive visit to the UICS (Directorate for the execution of criminal
sanctions Montenegro) was made, as well as a continuous exchange of information with
the administration, in order to get acquainted with the measures and actions taken by this
institution in connection with the health care of persons deprived of their liberty, as well as
employees. With the easing of measures, visits to prisons, as well as wards and security
centres were organized.

In order to strengthen visibility and make the Institution closer to the citizens in the
conditions of restrictive measures and limited reception of parties, the Instagram profile of
the Institution / ombudsman / was opened, which is getting increased attention and
visibility.

References

e www.ombudsman.co.me/Report/



http://www.ombudsman.co.me/Report/

North Macedonia
Ombudsman Office of North Macedonia

Accreditation status and SCA recommendations

The NHRI in North Macedonia was first accredited with B status in 2011. The SCA observed

that the law did not provide for a clear, transparent and participatory selection process and
that pluralism could be enhanced. Moreover, while acknowledging the NHRI's promotional
activities and relationship with international human rights actors, the SCA encouraged the

NHRI to advocate for a wider mandate and further engaging with European NHRIs, as well
as NGOs and CSOs.

Impact of 2020 rule of law reporting

Impact on the Institution’s work

At the end of March 2021 the newest Annual Report of the Ombudsman Office was
promoted and submitted to the Macedonian Assembly, including elements affecting the
state of rule of law in North Macedonia.

In the course of 2020, the institution was mainly focused in meeting the needs of the
citizens and protecting their rights in time of pandemic.
Follow-up initiatives by the Institution

The Ombudsman further encourages sharing the ENNHRI 2020 rule of law report with
country” authorities, mainly the Assembly and the Government - if possible in Macedonian
language to maximise its consideration and impact on the ground.

Independence and effectiveness of the NHRI

Changes in the regulatory framework applicable to the Institution

The Ombudsman Office acts in accordance with the Constitution of the country and the
law of the Ombudsman.


http://ennhri.org/wp-content/uploads/2020/06/ENNHRI-State-of-the-Rule-of-Law-in-Europe-June-2020.pdf

References

e http://ombudsman.mk/MK/nadlezhnost/zakon za narodniot pravobranitel.as
px

e https://sobranie.mk/the-constitution-of-the-republic-of-macedonia.nspx

Enabling space

Although the authorities ensure free access of citizen to the Ombudsman office so as free
access of the Ombudsman to all institutions under its authority, thus providing sufficient
space for the institution to act upon complaints freely without constraints, still the general
response of the Government towards the level of implementation of the measures adopted
by the Assembly based on the recommendations of the Ombudsman is not satisfactory.
The general impression is that the individually submitted complaints are dealt with higher
success (70-80% responsiveness by the responsible authorities) while the general
recommendations issued by the Institution are far less implemented.

Due to the pandemic, the Annual Report of the Ombudsman Office for 2019 was not
discussed during 2020. Although on the agenda of the responsible Assembly commission
the Report has not been discussed on a plenary session even in the first months of 2021.
Having said that, no further measures have been adopted by the Assembly yet in relation
to the Annual Report of 2019.

In March 2021 the newest Annual Report for 2020 was promoted and submitted to the
Assembly.

References

e Annual Report 2019: http://ombudsman.mk/upload/Godisni%20izvestai/Gl-
2019/GI-2019-Ang.pdf

e Annual Report 2020: http://ombudsman.mk/upload/Godisni%20izvestai/Gl-
2020/GI-2020.pdf
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Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

Already with the new Law on the Ombudsman (2016) the institution has managed to adjust
its legislation as per the requirements of the Paris Principles, thus the mandate has been
broadened, embracing issues like amicus curiae, trafficking in human beings and illegal
migration (National Rapporteur), Civil Control Mechanism, monitoring of the
implementation of the UN Convention on persons with disabilities etc. The promotion, as
an important pre-condition for fulfilling the Paris Principles finally found its place in the
new law and was formally introduced since it was non existing in the earlier version of the
law. For implementation of these activities the institution was given an appropriate budget
which at the moment allow the institution to fulfil each of the additional competences.

For implementation of these activities, the institution was given an appropriate budget
which at the moment allows the institution to fulfil each of the additional competence.

In the course of 2020 the Ombudsman Office of North Macedonia mainly focused on the
COVID-19 crisis in the country and its impact on human rights protection. Furthermore, the
end of the year was also busy preparing for the end of the mandate of Mr. Ixhet Memeti
and its succession by the new Ombudsman. On 25 January, the Macedonian Assembly
elected Mr. Naser Ziberi, a Lawyer and a Notary Public.

The situation with the pandemic affected the work of the Ombudsman institution, both in
terms of the number of complaints received and in terms of all other activities, both
domestically and internationally. In this sense, the implementation of the planned
campaigns, promotions, conferences, research was missing. More information is provided
in the COVID-19 section below.

References

e http://ombudsman.mk/mk/novosti i nastani/241639/poseben izveshtaj od sp
rovedenoto istrazhuvanje za nachinite na realizacija na onlajn nastavata vo

.aspx
e http://ombudsman.mk/mk/novosti i nastani/241636/mislenje na narodniot pr

avobranitel za nachinite za zashtita na pravata na decata do 10 godini_kak
O___.aspx
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Human rights defenders and civil society space

In the course of the last year the Ombudsman Office has not detected any evidence or
practice that negatively impacts the civil society space or the human rights defenders.

The Ombudsman Office closely cooperates with civil society organizations. The institution
has signed memorandum of understanding (MoU) with some of them for joint action in the
field of human rights, in particular in respect to issues related to the NPM field of work, the
monitoring of the UN Convention on the persons with disabilities and Civil Control
Mechanism.

In May 2020, with the support of USAID, the Ombudsman conducted a campaign to
promote its competences and reach out the citizens in time of pandemic with covid-19. The
campaign embraced television appearances, video spots and promotional materials
(brochures). The results of the campaign proved increased public interest in the institution
reflected in the number of complaints submitted in the period immediately after its end.

In occasion of the Human Rights Day, last year the Ombudsman Office and the American
Embassy organized an online event with representatives of the civil society to jointly discuss
the situation with human rights protection in time of pandemic.

Checks and balances

The Ombudsman Report of 2019 has not been discussed in the Macedonian Assembly
during 2020 due to more urgent matters provoked with the pandemic but also early
parliamentary elections, therefore no measures in respect to the Ombudsman'’
recommendations have been adopted yet by the Assembly and submitted for
implementation to the Government.
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The Ombudsman Annual Report for 2020 was promoted at the end of March 2021 (its
English version of the report will be available in the upcoming months). Most of the
complaints submitted in 2020 referred to:

the judiciary, more precisely to the work of enforcement agents in all segments -
blocking accounts, confiscation of funds i.e. exempt from enforcement, order of
payment, etc,;
- the area of labour relations, most complaints were submitted regarding the
payment of salaries and allowances;
- consumer rights, problems regarding the delivery of electricity / disconnection of
households from this system, which, in turn, affected the online learning of children;
- children's rights, problems were also noted, specifically disrespecting the right to
personal contact of a parent, guardian or close relative with the child he/she does
not live with, the right to alimony, a situation that must be resolved through legal
amendments given the fact that this statement has been repeated in the
ombudsman's annual reports for years.

References

e Annual Report for 2020:
http://ombudsman.mk/upload/Godisni%20izvestai/Gl-2020/GI-2020.pdf

Functioning of the justice system

The complaints in the field of Judiciary remain the most numerous even in 2020, but the
Ombudsman notes a significant decrease in their number in comparison to previous years,
especially the number of complaints related to the work of administrative courts, first
instance courts and proceedings conducted in the second and third degree.

Most of the complaints refer to the length of the procedure, thus the Ombudsman
concluded again that the Administrative Court and the Higher Administrative Court acted
with delay, i.e. exceeding the legally prescribed deadlines.

The other complaints about the work of the courts referred to untimely responses received
from the courts, lack of information regarding the stage of court proceedings, etc.
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Having in mind that the Ombudsman 2019 Annual Report on the level of ensuring respect,
promotion and protection of human rights has not been discussed in the Assembly, no
measures have been determined yet. Therefore, the recommendations from 2019 remain
valid, including the need to complete the reform of the administrative judiciary in order to
ensure the application of legal norms in favour of the rule of law and the principle of justice
and fairness and respect for human rights.

The Ombudsman highlights the need for a consistent application of the new Law on
Administrative Disputes, regarding the determination of the obligations of the public
bodies for submission of documents and data, i.e. compliance with the deadlines for
submission of the requested data, and sanctions to be imposed in case of non-submission
of documents and data.

In order to protect the rights of citizens in administrative proceedings, the Ombudsman
intervened in specific cases by requesting that the data be obtained in a timely manner, the
cases be handled by the courts, and the parties in the proceedings be timely notified of all
measures and activities taken.

References

e http://ombudsman.mk/upload/Godisni%20izvestai/GI-2019/GI-2019-Ang.pdf

Media pluralism and freedom of expression

In general, the Institution has not detected any evidence of laws, measures or practices that
could restrict a free and pluralistic media environment.

In 2019 the Ombudsman Office signed a MoU with the Macedonian Association of
Journalists for the purpose of strengthening the level of protection of journalists’ rights,
enhancing the quality reporting and encouraging joint actions for better promotion of
citizens' rights.


http://ombudsman.mk/upload/Godisni%20izvestai/GI-2019/GI-2019-Ang.pdf

References

e http://ombudsman.mk/mk/aktivhosti/241529/potpishan_memorandum za sor
abotka pomegju narodniot pravobranitel i zdruzhenieto na novinari.aspx

Corruption

The Ombudsman institution does not have a mandate in this respect. However, when
citizens complain about corruption, the institution provides advice and direct complainants
towards the responsible body for the given matter.

Impact of measures taken in response to COVID-19 on the national rule of
law environment

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

The pandemic affected extensively the work of the institution, as it has impacted the life in
general, however as a national human rights institution the Ombudsman acted timely in
order to enable citizens to access their rights even in time of pandemic. With numerous
public statements we urged the executive authorities to pay particular attention to human
rights protection of vulnerable groups, children and persons deprived of liberty.

The Ombudsman (also National Preventive Mechanism), immediately after the declaration
of the state of emergency, submitted recommendations to the competent institutions for
treating persons deprived of liberty in time of pandemic, and during the year visited
institutions for deprivation of liberty in order to determine the situation.

Similar recommendations for exercising the rights of vulnerable categories - children and
persons with disabilities in conditions of a state of emergency were addressed to all
relevant institutions in order to consistently respect the rights of this category of persons.

Indeed 2020, children'’s rights were the focus of many complaints submitted to the
Ombudsman, e.g. regarding a number of weaknesses identified in enabling the child's right
to uninterrupted education due to remote learning.
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Beyond these focuses, other issues were identified in the Ombudsman Annual Report for
2020 (promoted at the end of March 2021, the English version of the report will be
available in the upcoming months), regarding:

- social protection, proving that the citizens in conditions of a pandemic had difficulty
exercising their rights. The main problem was the inability to exercise the right to
guaranteed minimum assistance based on permanent deviations in health status, i.e.
inability to work primarily due to the non-functionality of the commission that
untimely resolved citizens' cases;

- prison system - The overcrowding in the penitentiary — an issue of serious concern
of the earlier years now is significantly reduced but the accommodation conditions
still remain not at the required level and do not meet the international standards
that should be applied in terms of respect for human rights. Access to timely and
adequate health care remains a problem that significantly affects the health of
convicts / detainees. The problem with the lack of medical staff of the prison
ambulances, the supply with sufficient medicines and adequate equipping has not
been overcome either. No regular educational process has been introduced in
accordance with the Strategy for Development of the Education and Learning
Process in the Penitentiary difficulties for citizens to exercise their rights to health,
pension and disability insurance;

- Other more general issues such as: citizens’ dissatisfaction regarding urban planning
and construction, taxes, due to unequal treatment in exercising the rights on various
grounds; the return of confiscated property-denationalization and the work of the
Cadastre are the main weaknesses in the area of property-legal relations

References

e Annual Report for 2020:
http://ombudsman.mk/upload/Godisni%20izvestai/GI-2020/GI-2020.pdf

e Special report on the manner of conducting online teaching:
http://ombudsman.mk/mk/novosti i nastani/241639/poseben izveshtaj od sp
rovedenoto istrazhuvanje za nachinite na realizacija na onlajn_nastavata vo

.aspPX
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e Ombudsman’ opinion on the manner for protection of children under the age
of 10 and their care in time of pandemic:
http://ombudsman.mk/mk/novosti i nastani/241636/mislenje na narodniot pr
avobranitel za nachinite za zashtita na pravata na decata do 10 godini kak
0 __.aspx

e Ombudsman recommendation for treatments of persons deprived of liberty in
time of pandemic:
http://ombudsman.mk/mk/novosti i nastani/241625/preporaki za postapuvan
je so licata lisheni od sloboda vo uslovi na pandemija od virusot kovid-

19.aspx

e Ombudsman recommendation for treatment of vulnerable categories in time
of pandemic:
http://ombudsman.mk/mk/novosti i nastani/241626/preporaka na narodniot
pravobranitel do vladata na republika severna makedonija, za zashtita na

.aSPX

e Ombudsman recommendation for treatment of children’ rights in time of
pandemic:
http://ombudsman.mk/mk/novosti i nastani/241627/preporaki na narodniot
pravobranitel za ostvaruvanjeto na pravata na deteto vo uslovi na proglase

nNa___ .aspx

Most important challenges due to COVID-19 for the NHRI's functioning

The COVID - 19 pandemic affected the life of everyone in the country and accordingly the
manner of functioning of the institutions in general. The work of the Ombudsman
institution was affected both in terms of the number of complaints received and in terms of
all other activities, both domestically and internationally. In this sense, the implementation
of the planned campaigns, promotions, conferences, research was missing.

For almost a year the institutions are working in shifts: the employees are divided in groups
in order to minimize the possibility of spreading widely the virus and avoid gatherings. The
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physical distancing is present everywhere and the whole working process is online. The
online work imposed new requirements at least from the aspect of technical equipment
required for that purpose. As the physical presence of citizens was limited and very
restrictive, the institution remained open for receiving complaints on the phone and

electronically via email and on the web site.

However, as an institution, the Ombudsman did not have serious obstructions in terms of
fulfilling its mandate and activities. In several occasions the institution reacted with public
statements and in certain cases with special reports in regard to marginalized groups of
citizens and children (cf references).

In May 2020, with the support of USAID, the Ombudsman conducted a public, online
campaign to promote its competences and reach out the citizens in time of pandemic with
covid-19. The campaign embraced television appearances, video spots and promotional
materials (brochures). The results of the campaign proved increased public interest in the
institution reflected in the number of complaints submitted in the period immediately after
its end.

In occasion of the Human Rights Day, last year the Ombudsman Office and the American
Embassy organized an online event with representatives of the civil society for the purpose
to jointly discussing the situation with human rights protection in time of pandemic.

Although in the first half of the year, when the pandemic was declared, the National
Preventive Mechanism suspended its visits to places of deprivation of liberty as per the
instructions of the Subcommittee for the prevention of torture (SPT), in the second half of
the year the visits resumed by respecting the protocols for prevention against the virus.
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Protector of Citizens of the Republic of Serbia

Accreditation status and SCA recommendations

The Serbian NHRI was last reaccredited with A status in March 2015. The SCA encouraged
the NHRI to advocate for the adoption, the formalisation and the implementation of a
transparent and participatory selection and appointment process. Moreover, the SCA, while
acknowledging the existence of good practices, recommended amendments to the law to
ensure pluralism and more independence in the staff selection. Finally, the SCA has
consistently encouraged the need for the NHRI to receive an adequate level of funding.

In December 2020, the SCA decided to defer its accreditation review of the Serbian NHRI
to October 2021, seeking further action and information concerning selection and
appointment, addressing human rights violations, cooperation with civil society and human
rights bodies, and the carrying out of the quasi-judicial mandate.

Impact of 2020 rule of law reporting
Follow-up by State authorities

At the end of 2020, the Government of the Republic of Serbia established a Task Force for
the Safety and Protection of Journalists which consists of the representatives of state
bodies and media and journalist associations, and representatives of international
organizations that provide support for the overall improvement of the media environment.
The Task Force is expected to develop an Action Plan and make use of the Platform jointly
designed by the Protector of Citizens and media and journalistic associations, which is a
database of attacks and pressure on journalists and media workers.

Follow-up initiatives by the Institution

The 2020 Rule of Law Report was widely distributed among the Protector of Citizens’
management and staff as well as among its partners and other relevant stakeholders. Also,
the 2020 Rule of Law Report was mentioned in the Protector of Citizens’ Annual Report for
2020 in the part dedicated to international cooperation. Finally, the Rule of Law Report
provides a useful overview of the activities of other ombudsman institutions and NHRIs in
promoting the rule of law.

With the aim to promote the freedom of expression and media freedoms, in cooperation
with journalists 'associations, journalists' unions and independent experts, the Protector of
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Citizens initiated the development of a unique media platform, more precisely a database
that will encompass all types of attacks and pressure on journalists and media workers.
Special emphasis will be placed on economic pressures considering their significant impact
on journalists' daily lives and professional work. The platform will aim at establishing a
more efficient mechanism for the protection of journalists and will also contribute to more
effective response of the competent authorities in cases of endangering the safety of
journalists.

References

e Official website of the Protector of Citizens:
https://www.ombudsman.org.rs/index.php?option=com content&view=article
&id=280:the-protector-of-citizens-

e on-media-platform-with-the-coe-and-media-associations-representatives-
&catid=44&Itemid=4.
https://www.ombudsman.org.rs/index.php?option=com content&view=article
&id=329:veljko-mili%C4%87-chairman-rade-%C4%91uri%C4%87-secretary-
of-the-working-group-for-the-platform-on-recording-attacks-on-
journalists&catid=44&Itemid=4
https://www.ombudsman.org.rs/index.php?option=com content&view=article
&id=325:agreement-establishing-the-platform-for-recording-the-cases-of-
endangering-safety-and-repressions-on-journalists-and-other-media-
stakeholders-signed&catid=44&ltemid=4

Independence and effectiveness of the NHRI
Changes in the regulatory framework applicable to the Institution

A change in the national framework applicable to the Protector of Citizens is expected to
be adopted in the second quarter of 2021. The Protector of Citizens drafted the new Law
on the Protector of Citizens following the consultations with the SIGMA experts (SIGMA is
the Support for Improvement in Governance and Management, a joint initiative of
OECD/EU). The document was submitted to the Task Force for drafting the new Law on the
Protector of Citizens (and of which the Protector of Citizens is a member), established in
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December 2020 by the Ministry of Public Administration and Local Self-Government. The
draft law stipulates further strengthening of the institution’s human and institutional
capacities and effectiveness in the promotion and protection of human and minority rights.

Enabling space

Regardless of its personnel changes, i.e. new recruitment, the Protector of Citizens is still
located at the same premises, which capacity is not adequate for the number of employees
or the efficient organization of work.

The Protector of Citizens records high rate of state compliance with its recommendations
resulting from oversight investigations — 97%. This high rate indicates that the authorities
understand the importance of improving their effectiveness as well as the importance of

cooperation with the Protector of Citizens.

Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

The Protector of Citizens does not report any significant changes that would in any way
jeopardize its independence and mandate. Especially encouraging is the fact that, evenin a
challenging year such as 2020, citizens recognized the Protector of Citizens as an institution
they could trust and turn to for the protection and promotion of their rights. Namely, the
Protector of Citizens was addressed by 18.190 citizens in 2020, which means that the
number of citizens' addresses increased by more than 67% as compared to 2019.

Human rights defenders and civil society space

The Protector of Citizens launched an own initiative investigation in March 2020 into the
actions of competent authorities following the media reports that a group of about 200
high school students, self-organized through social media, protested in Leskovac over the
announcement that the Pride Parade would be held in that city, as well as that during the
protest there were incidents and the gathered high school students chanting homophobic
slurs. The Protector of Citizens determined that the competent authorities had taken
measures within their mandate and reminded the Ministry of Education, Science and
Technological Development of the recommendations made in its regular annual reports
that this authority should provide training for staff working in educational institutions in
order to raise awareness on LGBTI equality.

Following the attack on the Pride Info Center office building in March 2020, the Protector
of Citizens launched an own initiative investigation into the actions of the Ministry of
Internal Affairs. The Ministry then informed the Protector of Citizens that it had identified
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the attackers and taken measures to prosecute them, first time after a total of 11 attacks on
this office.

As part of the "Provide Support" campaign, on International Pride Day on June 27, 2020,
the Protector of Citizens painted his logo in rainbow colours to show support for LGBTI
rights.

References

e https://www.ombudsman.org.rs/index.php?option=com content&view=article
&id=312:ministry-of-education-to-provide-trainings-for-teachers-on-Igbt-
issues&catid=44&Itemid=4.
https://www.ombudsman.org.rs/index.php?limitstart=168

e https://www.ombudsman.org.rs/index.php?option=com content&view=article
&id=178:-press-release-by-the-protector-of-citizens-on-a-hooligan-attack-
on-the-pride-info-center-building&catid=49&Itemid=16.
https://www.ombudsman.org.rs/index.php?option=com content&view=article
&id=317:attacks-on-lgbti-people-to-be-treated-as-crimes-of-racism-and-
intolerance-&catid=44&Itemid=4
https://www.ombudsman.org.rs/index.php?option=com content&view=categ
ory&layout=blog&id=44&Itemid=4&Iimitstart=56

Checks and balances

The activities of the Protector of Citizens in 2020, during the COVID-19 pandemic, led to a
significant increase of public trust in this institution, which is confirmed also in two separate
public polls conducted last year. The findings of first poll (conducted immediately following
the termination of the state of emergency in May 2020) showed that the citizens trust the
Protector of Citizens most for protecting their rights. The findings of the second poll
(December 2020) showed that the Protector of Citizens is an institution the citizens would
first turn to for protecting their rights. The Protector of Citizens observed that persons with
disabilities face various physical, information, communication and other obstacles when it
comes to their right to vote, making it difficult or completely impossible for them to equally
participate in decision-making and express their political will. In order to address these
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issues, the Protector of Citizens joined a Group for Consultations on Inclusive Electoral
Process and Rules in order to make concrete proposals for the improvement of the
electoral process through the joint work of all stakeholders.

The Protector of Citizens issued a statement calling on certain political actors to refrain
from attacking this independent state institution.

The Protector of Citizens issued a recommendation to the Regulatory Authority for
Electronic Media (RAEM) in which it was determined that this independent regulatory
authority violated the provisions of the Law on Electronic Media and the Law on the
Protector of Citizens, for not conducting inspection of the broadcaster "Happy TV" due to
its TV show in which the guests of the show, according to the complaints, expressed
inappropriate attitudes towards the African-American community in the United States of
America.

References

e Poll May 2020 available at: https://tritacke.org/srp/page/istrazivanja

e Poll December 2020 available at: http://www.bgcentar.org.rs/predstavljeno-
istrazivanje-ljudska-prava-u-ocima-gradana-i-gradanki-srbije/

Functioning of the justice system

Although the oversight of courts and public prosecutor's offices falls outside the mandate
of the Protector of Citizens, the citizens expressed dissatisfaction with the work of the
mentioned authorities in their complaints in 2020, as in previous years. The Protector of
Citizens receives a significant number of complains each year pertaining to the work of
courts and public prosecutor’s offices, as well as the Ministry of Justice which is responsible
for conducing oversight of court administration. In these complaints, citizens, including
detainees, most often point to violations of the right to a fair trial and a trial within a
reasonable time, expressing their views on the existence of irregularities related to the
conduct and course of the court proceedings, as well as dissatisfaction with the court
decisions.

More specifically, in these complaints the citizens expect the Protector of Citizens to
oversee the work of judicial bodies, primarily courts, and their decisions, to initiate
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appropriate proceedings against judicial office holders in order to determine their
responsibility, and to influence or order changes to be made in court decisions. With
regard to the mandate of the Protector of Citizens and its limitations, its role in handling
such complaints is to provide general information on the proceedings, available legal
remedies and relevant authorities through which the oversight of courts and public
prosecutor's offices is ensured.

Despite the Protector of Citizens' recommendations, no changes and amendments of the
Law on Free Legal Aid have been made yet to introduce LGBTI people as vulnerable
beneficiaries, although they are often exposed to threats, violence, hate speech and hate
crime, and other serious human rights violations in various spheres of life.

References

e The law is available in Serbian: https://www.paragraf.rs/propisi/zakon-o-
besplatnoj-pravnoj-pomoci.htmil.

Media pluralism and freedom of expression

Physical and verbal attacks on journalists, belittling, humiliating and discrediting media
workers continued in 2020. Records of these attacks, kept by various media associations,
are not unified. The Independent Association of Journalists of Serbia (NUNS) recorded 189
attacks on journalists in its database, among which 92 cases of pressures (i.e. intimidations,
insults, defamation, etc.). According to that association, total number of attacks increased
by about 60% compared to 2019. The increase recorded by the Association of Journalists of
Serbia (UNS) based on journalists' reports is lower: they pointed at a 20% increase in the
number of attacks against journalists (111) compared to the previous year.

According to UNS records, only in July 2020, during the protests in Belgrade, Nis and Novi
Sad, 28 journalists, cameramen and photo reporters who reported from these protects,
were attacked and their work was obstructed, while 14 of them sustained injuries, 6 of
which required emergency medical care. The position and status of journalists and media
workers is further jeopardized by their poor economic status.

The Protector of Citizens notes that no progress has been made in the area of freedom of
speech and expression in the Republic of Serbia. Insults and public humiliation, especially
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of female journalists and politicians, occur with undiminished ferocity. Sexist and
discriminatory comments are indicative of a growing intolerance, as well as the
impossibility of establishing elementary dialogue in society. Frequent reporting on migrants
participating in illegal activities further fuels the potential activities of extremist groups.
Although less common, there are still media headlines which emphasize the nationality of
crime perpetrators - usually Roma national minority.

The Protector of Citizens issued a recommendation to the Regulatory Authority for
Electronic Media (RAEM) in which it was determined that this independent regulatory
authority violated the provisions of the Law on Electronic Media and the Law on the
Protector of Citizens, for not conducting inspection of the broadcaster “Happy TV" due to
its TV show in which the guests of the show, according to the complaints, expressed
inappropriate attitudes towards the African-American community in the United States of
America.

During the state of emergency declared due to COVID-19 pandemic, the Protector of
Citizens responded to the arrest and detention of a journalist, Ms Ana Lali¢. In an interview
with Ms Lali¢ and her legal representative, the Protector of Citizens requested the
information about the actions of the police during detention.

In his statement from July 2020, the Protector of Citizens announced, that in accordance
with his legal powers, he would investigate whether the inspection of bank transactions of
journalists and citizens' associations as of January 1, 2019, conducted by the Administration
for Prevention of Money Laundering of the Ministry of Finance, had been performed on the
basis of applicable regulations and laws. The Protector of Citizens is not aware of the
reason why the Administration for Prevention of Money Laundering chose the specific
journalists, civil society organizations and citizens' associations for inspection but will
continue to monitor the situation closely and act accordingly.

With the aim to promote the freedom of expression and media freedoms, in cooperation
with journalists 'associations, journalists' unions and independent experts, the Protector of
Citizens initiated the development of a unique media platform, more precisely a database
that will encompass all types of attacks and pressure on journalists and media workers.
Special emphasis will be placed on economic pressures considering their significant impact
on journalists' daily lives and professional work. The platform will aim at establishing a
more efficient mechanism for the protection of journalists and will also contribute to more
effective response of the competent authorities in cases of endangering the safety of
journalists.
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At the end of 2020, the Government of the Republic of Serbia established a Task Force for
the Safety and Protection of Journalists which consists of the representatives of state
bodies and media and journalist associations, and representatives of international
organizations that provide support for the overall improvement of the media environment.
The Task Force is expected to develop an Action Plan and make use of the Platform jointly
designed by the Protector of Citizens and media and journalistic associations, which is a
database of attacks and pressure on journalists and media workers.

References

e http://www.bazenuns.rs/srpski/napadi-na-novinare

e https://www.uns.org.rs/sr/saopstenja/106343/uns-upozorava-da-raste-broj-
napada-na-novinare-.html

Impact of measures taken in response to COVID-19 on the national rule of
law environment

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

During the state of emergency, the Protector of Citizens issued an opinion to the Ministry
of Justice regarding exercising the right to a fair trial and called the Ministry to take
measures within its mandate to enable access to alternative means of communication
(Skype) between the defendant and defence counsel in a separate room, without the
presence of third parties, with supervision only by watching and not listening, with no limits
to the duration of communication to 30 minutes, in order to create the necessary
conditions for conducting a confidential conversation and preparing the defendant's
defence.

The Protector of Citizens observed that the COVID-19 pandemic brought many challenges
in all spheres of society and the functioning of the state, and consequently, in the field of
human rights promotion and protection. More specifically, human rights challenges
showed the importance of strong, functional national human rights institutions with
qualified resources that can be a relevant corrective factor in all potential situations of
limitations on human rights.
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The Protector of Citizens produced several reports related to the issues arising from the
current COVID-19 crisis, such as:

- Special report of the Protector of Citizens on the activities during the state of emergency,
in which it founds that the COVID-19 pandemic and the related measures have greatly
affected the enjoyment of human rights, especially the rights of marginalized groups such
as persons with disabilities, children with disabilities, homeless people, victims of domestic
violence, national minorities, especially Roma, etc. Therefore, the Protector of Citizens
intensified its efforts in reaching out to these groups and protecting their rights.

- Special report of the Protector of Citizens on conditions in Roma settlements during the
state of emergency and the implementation of protection measures due to the COVID-19
pandemic

- Thematic report of the National Preventive Mechanism on the application of CPT

principles relating to the treatment of persons deprived of liberty during the COVID-19
pandemic

References

e Official website of the Protector of Citizens:
https://www.ombudsman.org.rs/index.php?option=com content&view=article
&id=193:the-protector-of-citizens-issued-an-opinion-to-the-ministry-of-
justice&catid=49&Itemid=16

e Special reports available at:
https://www.ombudsman.rs/index.php/izvestaji/posebnii-izvestaji/6658-
report-on-protector-of-citizens-activities-during-covid-19.
https://www.ombudsman.rs/index.php/izvestaji/posebnii-izvestaji/6656-
special-report-of-the-protector-of-citiyens-with-recommendations.
https://www.ombudsman.rs/attachments/article/6630/Report.pdf.

Most important challenges due to COVID-19 for the NHRI's functioning

The National Preventive Mechanism could not fully perform its mandate at residential care
institutions (although its activity resumed afterwards) given that the then Minister of
Labour, Employment, Veteran and Social Affairs did not allow the NPM to visit, referring to
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the Order on the prohibition of visits and restrictions on movement in homes for the
elderly. This ban was imposed even though the minister had been informed about the
commitments of the Republic of Serbia following the adoption of the Law on Ratification of
the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, as well as that the NPM would conduct the visit with
full observance of all preventive measures.

References

e Official website of the Protector of Citizens
https://www.ombudsman.org.rs/index.php?option=com content&view=article
&id=237:protector-of-citizens-in-its-capacity-as-npm-was-denied-access-to-
adh-in-zemun&catid=15&Itemid=18
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Human Rights and Equality Institution of Turkey

Accreditation status and SCA recommendations

The Human Rights and Equality Institution of Turkey is a non-accredited, associate member
of ENNHRI. As such, the institution has committed taking proactive steps towards applying
for accreditation and complying with the UN Paris Principles.

In 2019, a capacity assessment of the institution took place, led by the United Nations
Development Program (UNDP) and in cooperation with OHCHR and ENNHRI. The main
purpose of the capacity assessment was to identify the challenges and institutional needs
of the institution in developing their capacities and to develop strategies for ensuring
compliance with the UN Paris Principles.

The Institution has demonstrated interest in applying for accreditation and ENNHRI will
continue to support it in its efforts to enhance compliance with the UN Paris Principles.

Independence and effectiveness of the NHRI
Changes in the regulatory framework applicable to the Institution

The Presidential Development Plan, which is aimed to be implemented until 2023, provides
that human rights shall be protected and promoted more effectively and awareness of
people regarding human rights shall be increased.

The government decided in December 2020 that the Human Rights and Equality Institute
of Turkey (HREIT) shall gain the status of the “National Reporting” institution for the Group
of Experts on Action against Trafficking in Human Beings (GRETA). Experts of HREIT are
being trained to that effect.

The recently announced Human Rights Action Plan - which was prepared in consultation
with multiple state institutions and NGO's -stresses the importance of the existence and
development of the HREIT. The Human Rights Action Plan includes several regulations
regarding HREIT:
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-In terms of institutional recommendations and decisions, attention has been paid within
the Action Plan to the reports issued by the Ombudsman Institution, the Personal Data
Protection Authority and the Human Rights and Equality Institution of Turkey.

-The structure of the Human Rights and Equality Institution of Turkey will be made
compliant with the UN Principles relating to the Status of National Institutions and its
accreditation by the Global Alliance of National Human Rights Institutions will be secured.

-The decisions of the Ombudsman Institution and the Human Rights and Equality
Institution of Turkey will be made available for public access while ensuring protection of
personal data.

-The periodic reports prepared by the Penitentiary Institution and Detention House
Monitoring Boards will also be sent to the Ombudsman Institution, the Human Rights and
Equality Institution of Turkey, and the execution judgeship concerned. In our country,
regular inspections can be held in relation to the conditions of custody centres and
interrogation rooms as well as of persons in custody by chief public prosecutor’s offices
and administrative institutions. The Committee on Human Rights Inquiry of the Grand
National Assembly of Turkey, the Ombudsman Institution and the Human Rights and
Equality Institution of Turkey each have the authority to examine, inquire and inspect these
places.

-The Department of Human Rights of the Ministry of Justice will draft the “Annual
Implementation Report” on the Human Rights Action Plan and submit it to the Monitoring
and Evaluation Board for approval. The Annual Implementation Report will be assessed by
the Human Rights and Equality Institution of Turkey and the Ombudsman Institution, who
will submit the results to the Presidency of the Republic and the Grand National Assembly
of Turkey.

References

e Presidential Development Plan 2019-2023 https://www.sbb.gov.tr/wp-
content/uploads/2020/03/On BirinciPLan ingilizce SonBaski.pdf

e Action Plan on Human Rights
https://rayp.adalet.gov.tr/resimler/1/dosva/insan-haklari-ep-eng02-03-202115-
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Enabling space

In accordance with the law No. 6701, HREIT has the status of a public legal entity and
administrative and financial autonomy, which ensure the institution’s capacity to act
independently. Furthermore, the aforementioned code provides that HREIT monitors and
evaluates the legislative work related to its field of duty and informs the relevant authorities
of its opinions and suggestions. In that regard, HREIT presents annual reports and gives
advice to the Grand National Assembly of Turkey (TBMM) and the Presidency,
collaboratively acts with the Human Rights Commission and the Commission of Equal
Opportunities for Men and Women of TBMM. All of this cooperation provides enlarged
capacity for HREIT's recommendations to be implemented effectively.

Moreover, HREIT is asked expert opinions by courts in legal cases which are related to
human rights law. There is a growing number of references being given to HREIT Board
Decisions by different courts in their verdicts. Law No. 6701 states that the Institution may
start an ex officio investigation on the relevant case if necessary. To facilitate this process,
state bodies are providing HREIT technical, logistical and informative assistance. HREIT has
a mandate to demand related documents from relevant persons in its ex officio
investigations.

References

e https://www.mevzuat.gov.tr/MevzuatMetin/1.5.6701.pdf

Developments relevant for the independent and effective fulfilment of the NHRIs’
mandate

HREIT started a Capacity Assessment (CA) program. It was conducted by TIHEK, facilitated
by the Asia Pacific Forum of National Human Rights Institutions (APF) and the European
Network of National Human Rights Institutions (ENNHRI), the United Nations Development
Programme Istanbul Regional Hub (UNDP IRH) and the United Nations Office of the High
Commissioner for Human Rights (OHCHR) in August 2019. HREIT was the first National
Human Rights Institution (NHRI) ENNHRI member to undertake a comprehensive CA in
Europe. In the capacity assessment report it was identified that HREIT's physical capacity
has to be increased for a more effective operating capability. In this regard, HREIT acquired
a new building and nearly doubled its physical capacity. Moreover, HREIT recruited 25 new
assistant experts to increase the capability and currently 158 persons work in HREIT. In
Addition to this, the HREIT organised a training program for assistant experts and the
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programs are still in progress. We have strengthened the dialogue with our counterparts
and international organizations. The number of multilateral meetings we attend increased
and varied so that via sharing of best practices we had the opportunity to find ways to
better address problematic issues.

Human rights defenders and civil society space

In the institution’s efforts of protection and promotion of elderly people’s rights in Turkey,
related states bodies facilitate HREIT's outreach to elderly people, data collection.
According to the law, HREIT has a power to independently cooperate with international
organizations. Thus, she has strong cooperation with ENNHRI, GANHRI, Council of Europe,
OSCE etc. HREIT's accreditation process to GANHRI is supported economically and
politically by the government.

-To activate the Provincial and Sub-Provincial Human Rights board, HREIT carried out
studies. In this context, a meeting was held in Sakarya with the participation of
representatives of non-governmental organisations.

-Representatives from Universities and civil society were invited to the symposiums and
workshops organised by HREIT and publications prepared regarding our studies were
distributed to these Institutions.

-HREIT made contributions to the Human Rights Action Plan which is prepared by Ministry
of Justice and will come into effect in 2021.

- According to article 9 of the Law No 6701, the HREIT prepares an annual report related to
the protection and promotion of human rights. In order to prepare the annual report, the
HRIET requests views and statistics for over 100 non- governmental institutions.

References

e https://www.tihek.qgov.tr/tihek-il-istisare-toplantilarinin-ucuncusunu-
sakaryada-gerceklestirdi/

e https://www.tihek.gov.tr/siddetin-onlenmesi-calistayi/
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Checks and balances

Complaint mechanisms

Many non-judicial complaint mechanisms have been established in Turkey in different
qualifications and characteristics. These mechanisms carry out human rights audits of
administrative nature. One of the bodies that carry out human rights controls of
administrative nature is the provincial and sub-provincial human rights boards. Another
one is the Ombudsman Institution. Anyone who thinks that they are victimized or wronged
by the actions and procedures of public institutions and organisations (administration) and
the attitudes and behaviour of public officials can lodge a complaint to the Ombudsman
Institution before going to court. The purpose of the Institution is to establish an
independent and efficient complaint mechanism regarding the delivery of public services
and investigate, research and give recommendations about the conformity of all kinds of
actions, acts, attitudes and behaviour of the administration with law and fairness under the
respect for human rights. Natural and legal persons including foreign nationals may lodge
complaints to the Ombudsman Institution.

One of the non-judicial complaint mechanisms is offered By the "Presidential
Communication Center" (CIMER). CIMER offers an electronic public service tool created for
the use of the right to petition and information. All applications made to CIMER, created by
using information communication technologies, can be followed by the Directorate of
Communication. CIMER is carried out under the responsibility of the Presidency Directorate
of Communications Department of Public Relations (operating under the Directorate of
Communication). Having many different institutions treating the same
applications/complaints can lead to the fragmentation of some functions. In particular, the
inability to collect data on human rights and the multi-headed human rights issues affect
the efficiency and functioning of the institutions.

NHRI's role in the system of checks and balances

Within the scope of the mandates listed in the Law No. 6701 (Law on Human Rights and
Equality Institution of Turkey) it has been ensured that HREIT is an important component of
the checks and balance system in Turkey. In the paragraph (e) of Article 9 of Law No. 6701,
"Following and assessing development of legislation on issues falling under its mandate
and submitting its opinions and proposals thereon to relevant authorities" is listed among
the duties of the Institution. In this context, in 2020, HREIT has been included in the
national policy studies carried out within the scope of the National Action Plan for the
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Elimination of Violence Against Women and the Human Rights Action Plan and submitted
its opinions and proposals.

Apart from these studies, some examples of the initiatives that HREIT has carried out as a
part of the checks and balances system are following;

e The 17th High Criminal Court requested an opinion regarding repatriation of an
Azerbaijani citizen within the scope of the principle of non-refoulement and the
prohibition of torture, and our institution presented its views to the court in this
context.

e HREIT requested participation as third party in the European Court of Human
Rights(ECtHR) case Abdi Ibrahim v Norway, but this request was not accepted due
to the limitation of time.

e In order to prepare a national legislation and an international agreement on elderly
rights, the HREIT Elderly Rights Working Group has been established and activities
continue for this purpose.

Related to the coordination with regional actors, the application made by an Afghan
immigrant Sefika Nazari to the institution was one of the prominent topics in 2020. After
opening Turkey's border gates with Greece, irregular migrants and asylum-seekers headed
to Edirne Border in an attempt to cross the border from different points. This led to a
chaotic situation. On April 4, 2020, Afghan mother Sefika Nazari made an application to
HREIT. Nazari stated that in her application, her 3-year-old daughter Elif Naz and her son
Ferit Ahmet were trapped in Greece. The HREIT took up the application and took actions
and contacted many national and international institutions such as the Directorate General
of Migration Management, the Ministry of Foreign Affairs, the UN High Commissioner for
Human Rights, the Greek authorities, UNICEF and the Afghanistan Embassy. Finally, with
the contribution of the Turkish Red Crescent and the Red Cross cooperation, 75 days after
the incident, the children were returned back to the family at the Edirne Pazarkule border
gate.
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Corruption

In Turkey, in addition to the National Human Rights Institution, the Ombudsperson
Institution is also treating human rights questions. Corruption is an issue addressed within
the scope of the working area of the Court of Accounts and the Ombudsman Institution.

In article 5 of the Law No. 6328 (Law on the Ombudsman Institution) Duties of the
Institution stated as “The Institution shall be responsible for examining, investigating, and
submitting recommendations to the Administration with regard to all sorts of acts and
actions as well as attitudes and behaviour of the Administration upon complaint on the
functioning of the Administration within the framework of an understanding of human
rights-based justice and in the aspect of legality and conformity with principles of fairness.”

In Article 5 of Law No. 6085 On Turkish Court of Accounts, duties of the Turkish Court of
Accounts are listed as follows;

a) Audit the financial activities, decisions and transactions of public administrations within
the framework of accountability and submit accurate, sufficient, timely information and
reports to the Turkish Grand National Assembly on the results of these audits;

b) Audit whether or not accounts and transactions of public administrations within the
scope of the general government with respect to their revenues, expenses and assets are in
compliance with laws and other legal arrangements, and take final decision on matters
related to public loss arising from the accounts and transactions of those responsible,
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) Submit the Statement of General Conformity to the Turkish Grand National Assembly,

d) Perform the duties of examining, auditing and taking final decision prescribed by laws.

References

e https://www.ombudsman.gov.tr/English/law/Law.pdf

e https://www.sayistay.qgov.tr/tr/?p=2&Cateqgoryld=92

Impact of measures taken in response to COVID-19 on the national rule of
law environment

Most significant impacts of measures taken in response to the COVID-19 outbreak on
the rule of law and human rights protection

The HREIT closely monitors the process of the COVID-19 pandemic, which has transformed
into a humanitarian crisis in a short time and affects fundamental rights and freedoms, and
continues to monitor the loss of rights caused by the pandemic and the impact of the
measures taken to combat the pandemic on rights and freedoms. In this context, the HREIT
prepared the thematic report entitled "The COVID-19 in the Context of Human Rights" and
examined the pandemic process in our country. The aim of this study, was to record good
practice examples in the efforts made for the protection of the right to life and the right to
health in our country, and to find out deficiencies and offer suggestions. The Report is due
for publication shortly.
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Most important challenges due to COVID-19 for the NHRI's functioning

The most important challenges the Institution faced during COVID-19 outbreak related to
the exercise of its duties as National Preventive Mechanism. The first case of COVID-19 was
reported in Turkey in March 2020 and the process of combating the COVID-19 pandemic
has intensified in our country as in the whole world. Detention centres were among the
places where special measures were taken during the fight against the pandemic. Both
within the scope of the measures taken and in accordance with the "do no harm principle”,
which is the basis of the National Prevention Mechanism, the frequency of visits planned
for 2020 has necessarily decreased. We were able to carry out visits to detention centres
including prisons, custody centres, removal centres where foreigners under administrative
detention are placed, homes for the elderly and Care centres for children.

Because of the COVID-19 pandemic, some of HREIT's visits, within the scope of National
Preventive Mechanism were suspended, but in line with the recommendations of the CPT,
SPT, and APT, alternative monitoring method named SEGBIS were developed in order to
continue to perform the NPM mission. The SEGBIS system is a system in which audio and
video are transmitted in electronic environment at the same time, and which was created
for the purpose of carrying out judicial services in electronic environment. The SEGBIS
system has been integrated into the NPM unit.

HREIT organised an online training program for public institutions and organisations on
human rights issues during COVID-19 pandemic. At the same time the Institution’s staff
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participated to online symposiums and meetings organised by various national
international organisations on human rights issues.
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zivaret-gerceklestirdi/

e https://www.tihek.gov.tr/ulusal-onleme-mekanizmasi-kapsaminda-eskisehirde-

zivaretler-gerceklestirildi/
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ANNEX | — Reporting questionnaire

Impact of 2020
ENNHRI rule of
law report

1. To your knowledge, has there been any follow-up action or
initiative on the part of state authorities to address any of the
issues reported on in the 2020 ENNHRI rule of law report as
regards your country and/or, more generally, to foster a rule of
law culture at national level (e.g., debates in national
parliaments on the rule of law, awareness raising/public
information campaigns on rule of law issues, etc.)?

2. How has the 2020 ENNHRI rule of law report impacted on
your institution’s work (for example, with regard to the
institution’s priorities/strategic planning, the institution’s
engagement with state authorities, with civil society
organisations and/or with regional actors, or the impact on
dissemination/awareness of your institution and its work)?

If you have taken any specific follow-up initiatives based on the
2020 report (such as dedicated meetings with or briefings to
state authorities and/or regional actors, public events, hearings,
petitions, follow-up research/reports, cooperation with civil
society, awareness raising/dissemination actions, public
education/information initiatives), please briefly describe them.
If not, please briefly explain why (for example, mandate
limitations, lack of capacity/resources, practical hurdles, lack of
access to/cooperation with state authorities and/or regional
actors).

3. Would you have any recommendations to ENNHRI or to
regional actors on how to further facilitate impacts on the
ground of NHRIs" annual rule of law reporting and/or that
could more generally support your institution’s work to
promote and protect the rule of law in your country?
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4. Has the national regulatory framework applicable to your
institution changed since the 2020 report?

5. Do you consider that state authorities sufficiently ensure
enabling space for your institution to independently and
effectively carry out its work (for example, as regards access to
the legislative and policy process, or timely response and
adequate follow-up to your institution’s recommendations,
level of cooperation between different human rights
actors/bodies)?

6. Have significant changes taken place in the environment in
which your institution operates that are relevant for the
independent and effective fulfilment of your mandate
(including, for example, challenges due to COVID-19), and/or
are there any other challenges related to the rule of law
environment in your country that impact on your institution'’s
functioning?

Has your institution taken any action to address the
problematic issues raised and/or to more generally increase
your institution’s ability to fulfil its mandate in compliance with
the Paris Principles and/or the impact of your institution’s work?

7. Has your institution’s human rights monitoring and reporting
found any evidence of laws, measures or practices that could
negatively impact on civic space and/or reduce human rights
defenders’ activities (for example, limitations on freedom of
association, freedom of assembly, freedom of expression or
access to information; evidence of attacks on human rights
defenders, their work and environment; negative attitudes
towards/perceptions of civil society and human rights
defenders by public authorities and the general public)?

8. Can you briefly describe the initiatives taken by your
institution to promote and protect civic space and human rights
defenders, including through institutional mechanisms (such as
the human rights defender focal points) and/or provide
examples of your engagement in this area, including with
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Checks and
balances

international and regional mechanism in support of human
rights defenders and civil society?

9. Has your human rights monitoring and reporting found any
evidence of laws, processes and practices that:

- erode the separation of powers (including, for example,
increased executive powers or insufficient parliamentary
oversight);

- limit the participation of rightsholders, including
vulnerable groups, and of stakeholders representing
them, to legislative and policy processes (including, for
example, by the use of expedited legislative processes,
lack of scrutiny or consultation, non-publication of
regulations);

- limit access to information from state authorities and to
public documents;

- reduce the accountability of state authorities (including,
for example, the lack of effective judicial or constitutional
review on state laws, measures or practices);

- hinder the implementation of judgments of national or
supranational courts (including the Court of Justice of
the EU and the European Court of Human Rights);

- impair the independence and effectiveness of
independent institutions (other than NHRIs);

- impact on the fairness of the electoral process.

10. Do you consider that state authorities sufficiently foster a
high level of trust amongst citizens and between citizens and
the public administration? If so, how?

11. NHRIs are recognised as an important component of the
system of checks and balances in a healthy rule of law
environment, including by regional actors. Can you provide
examples of your engagement as part of the system of checks
and balances and/or briefly describe the initiatives taken by
your institution to address the problematic issues raised in that
respect (including, for example, through participation in
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legislative and policy processes, litigation and/or interventions
before courts, cooperation with regional actors)?

Have you encountered any particular obstacles in that respect
(including, for example, mandate limitations, lack of
capacity/resources, practical hurdles, lack of access
to/cooperation with state authorities and/or with regional
actors, insufficient data/inadequacy of data collection system)?

12. Has your human rights monitoring and reporting found
evidence of any laws, measures or practices that restrict access
to justice and/or effective judicial protection (including, for
example, as regards the independence and impartiality of the
courts, the quality and efficiency of the justice system, the
professionalism, specialisation and training of judges, the
geographical accessibility of courts, access to legal aid, respect
for fair trial standards, execution of judgments)?

Has your institution taken any action to address the
problematic issues raised and/or more generally promote
access to justice and/or effective judicial protection in line with
your institution’s mandate (including, for example, through
legal advice, litigation and/or interventions before courts,
through handling complaints concerning the courts and their
functioning)? If not, please briefly explain why (for example,
mandate limitations, lack of capacity/resources, practical
hurdles, lack of access to/cooperation with state authorities
and/or with regional actors, insufficient data/inadequacy of
data collection system).

13. Has your human rights monitoring and reporting found any
evidence of laws, measures or practices that could restrict a free
and pluralist media environment? (including, for example, as
regards insufficient protection of journalists’ and media
independence, adequacy of resources, evidence of attacks on
journalists, their work and environment (including legal
harassment), negative attitudes towards/perceptions of
journalists and media by public authorities and the general
public, protection of journalist sources, independence and
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effectiveness of media regulatory bodies, transparency of
media ownership, disinformation).

Has your institution taken any action to address the
problematic issues raised and/or more generally promote a free
and pluralist media environment in line with your institution’s
mandate? If not, please briefly explain why (for example,
mandate limitations, lack of capacity/resources, practical
hurdles, lack of access to/cooperation with state authorities
and/or with regional actors, insufficient data/inadequacy of
data collection system).

14. Has your human rights monitoring and reporting found any
evidence of laws, measures or practices relating to corruption,
or significant inaction in response to alleged corruption, and
which could have an impact on human rights (including, for
example, as regards the protection of whistleblowers, conflicts
of interest, procurement rules and their implementation,
respect for the principles of good administration)?

Has your institution taken any action to address the
problematic issues raised and/or more generally promote a
strong framework for combating corruption in line with your
institution’s mandate? If not, please briefly explain why (for
example, mandate limitations, lack of capacity/resources,
practical hurdles, lack of access to/cooperation with state
authorities, lack of access to/cooperation with regional actors,
insufficient data/inadequacy of data collection system).

15. What are the most significant impacts of the COVID-19
outbreak and the measures taken to address it for rule of law
and human rights protection in your country (e.g., emergency
measures not time-limited, lack of access to the courts, limited
judicial review (including constitutional review), limited
oversight by parliament of emergency regimes and measures
taken, disruptions in the activities of the parliaments, measures
affecting human rights that are not legitimate or proportionate
to the threats posed)? Are you aware of any good practices set
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in place by state authorities aimed at mitigating these
challenges?

16. More generally, which long term implications do you see
arising from the COVID-19 outbreak and the measures taken to
address it for rule of law and human rights protection in your
country?

Has your institution taken any action to address the
problematic issues raised and/or more generally promote and
protect rule of law and human rights in the crisis context, in line
with your institution’s mandate (such as, for example, dedicated
meetings with or briefings to state authorities and/or regional
actors, public events, hearings, petitions, follow-up
research/reports, cooperation with civil society, awareness
raising/dissemination actions, public education/information
initiatives)? If not, please briefly explain why (for example,
mandate limitations, lack of capacity/resources, practical
hurdles, lack of access to/cooperation with state authorities
and/or with regional actors, insufficient data/inadequacy of
data collection system).

17. What have been the most important challenges for your
NHRI's functioning due to COVID-19? More specifically, were
you able to carry out/resume visits and inspections to different
institutions, including as National Preventive Mechanism?

18. Are there any pressing challenges in the field of human
rights that you came across in your work, or any other relevant
developments or issues, that you would like to report on in the
light of their impact on the national rule of law environment
(including, for example, systemic human rights violations, or
systemic gaps in state accountability for unlawful laws,
measures or practices)?
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ANNEX Il — List and contacts of contributing NHRIs

I
Country

Albania

Bosnia and
Herzegovina

Kosovo*

Montenegro

North
Macedonia

Serbia

Turkey

NHRI

People's Advocate of
Albania

Human Rights
Ombudsman of Bosnia
and Herzegovina

Ombudsperson
Institution of Kosovo*

Protector of Human
Rights and Freedoms of
Montenegro

Ombudsman

Protector of Citizens of
the Republic of Serbia

Human Rights and
Equality Institution of
Turkey

Contact (name)

Jorida Rustemi

Haris Sahbaz

Arberita Kryeziu

Jovana Burovic

Slavica Dimitrievska

Radenka Grubaci¢

Salih Glnay

Contact (email)

jorida.rustemi@avokatipopullit.g
ov.al

hsahbaz@ombudsmen.gov.ba

Arberita.Kryeziu@oik-rks.org

jovana.djurovic@ombudsman.c
o0.me

sdimitrievska@ombudsman.mk

radenka.grubacic@ombudsman.
rs

salih.gunay@tihek.gov.tr

Co-funded by : *
the European Union *
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